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DENVER AREA EDUCATIONAL TELECOMMUNICA-
TIONS CONSORTIUM, INC., et al. v. FEDERAL

COMMUNICATIONS COMMISSION et al.

certiorari to the united states court of appeals for
the district of columbia circuit

No. 95–124. Argued February 21, 1996—Decided June 28, 1996*

These cases involve three sections of the Cable Television Consumer Pro-
tection and Competition Act of 1992 (Act), as implemented by Federal
Communications Commission (FCC) regulations. Both § 10(a) of the
Act—which applies to “leased access channels” reserved under federal
law for commercial lease by parties unaffiliated with the cable television
system operator—and § 10(c)—which regulates “public access channels”
required by local governments for public, educational, and governmental
programming—essentially permit the operator to allow or prohibit “pro-
gramming” that it “reasonably believes . . . depicts sexual . . . activities
or organs in a patently offensive manner.” Under § 10(b), which applies
only to leased access channels, operators are required to segregate
“patently offensive” programming on a single channel, to block that
channel from viewer access, and to unblock it (or later to reblock it)
within 30 days of a subscriber’s written request. Between 1984, when
Congress authorized municipalities to require operators to create public
access channels, and the Act’s passage, federal law prohibited operators
from exercising any editorial control over the content of programs
broadcast over either type of access channel. Petitioners sought judi-
cial review of §§ 10(a), (b), and (c), and the en banc Court of Appeals
held that all three sections (as implemented) were consistent with the
First Amendment.

Held: The judgment is affirmed in part and reversed in part.
56 F. 3d 105, affirmed in part and reversed in part.

Justice Breyer delivered the opinion of the Court with respect to
Part III, concluding that § 10(b) violates the First Amendment. That
section’s “segregate and block” requirements have obvious speech-
restrictive effects for viewers, who cannot watch programs segregated
on the “patently offensive” channel without considerable advance plan-
ning or receive just an occasional few such programs, and who may

*Together with No. 95–227, Alliance for Community Media et al. v.
Federal Communications Commission et al., also on certiorari to the
same court.
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judge a program’s value through the company it keeps or refrain from
subscribing to the segregated channel out of fear that the operator will
disclose its subscriber list. Moreover, § 10(b) is not appropriately
tailored to achieve its basic, legitimate objective of protecting chil-
dren from exposure to “patently offensive” materials. Less restrictive
means utilized by Congress elsewhere to protect children from “patently
offensive” sexual material broadcast on cable channels indicate that
§ 10(b) is overly restrictive while its benefits are speculative. These
include some provisions of the Telecommunications Act of 1996, which
utilizes blocking without written request, “V-chips,” and other signifi-
cantly less restrictive means, and the “lockbox” requirement that has
been in place since the Cable Act of 1984. Pp. 753–760.

Justice Breyer, joined by Justice Stevens, Justice O’Connor,
and Justice Souter, concluded in Parts I and II that § 10(a) is consist-
ent with the First Amendment. Pp. 737–753.

(a) Close scrutiny demonstrates that § 10(a) properly addresses a seri-
ous problem without imposing, in light of the relevant competing inter-
ests, an unnecessarily great restriction on speech. First, the section
comes accompanied with the extremely important child-protection justi-
fication that this Court has often found compelling. See, e. g., Sable
Communications of Cal., Inc. v. FCC, 492 U. S. 115, 126. Second,
§ 10(a) arises in a very particular context—congressional permission for
cable operators to regulate programming that, but for a previous Act of
Congress, would have had no path of access to cable channels free of an
operator’s control. The First Amendment interests involved are there-
fore complex, and require a balance between those interests served by
the access requirements themselves (increasing the availability of ave-
nues of expression to programmers who otherwise would not have
them), see H. R. Rep. No. 98–934, pp. 31–36, and the disadvantage to
the First Amendment interests of cable operators and other program-
mers (those to whom the operator would have assigned the channels
devoted to access). See Turner Broadcasting System, Inc. v. FCC, 512
U. S. 622, 635–637. Third, the problem § 10(a) addresses is analogous
to the “indecent” radio broadcasts at issue in FCC v. Pacifica Founda-
tion, 438 U. S. 726, and the balance Congress struck here is commensu-
rate with the balance the Court approved in that case. Fourth, § 10(a)’s
permissive nature means that it likely restricts speech less than, not
more than, the ban at issue in Pacifica. The importance of the interest
at stake here—protecting children from exposure to patently offensive
depictions of sex; the accommodation of the interests of programmers
in maintaining access channels and of cable operators in editing the con-
tents of their channels; the similarity of the problem and its solution to
those at issue in Pacifica; and the flexibility inherent in an approach
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that permits private cable operators to make editorial decisions, persua-
sively establishes that § 10(a) is a sufficiently tailored response to an
extraordinarily important problem involving a complex balance of in-
terests. Sable, supra, at 128, and Turner, supra, at 637–641, distin-
guished. Pp. 737–748.

(b) Petitioners’ reliance on this Court’s “public forum” cases is un-
availing. It is unnecessary and unwise to decide whether or how to
apply the public forum doctrine to leased access channels. First, it is
not clear whether that doctrine should be imported wholesale into com-
mon carriage regulation of such a new and changing area. Second, al-
though limited public forums are permissible, the Court has not yet
determined whether the decision to limit a forum is necessarily subject
to the highest level of scrutiny, and these cases do not require that it do
so now. Finally, and most important, the features that make § 10(a) an
acceptable constraint on speech also make it an acceptable limitation on
access to the claimed public forum. Pp. 749–750.

(c) Section 10(a)’s definition of the materials it regulates is not imper-
missibly vague. Because the language used is similar to that adopted
in Miller v. California, 413 U. S. 15, 24, as a “guidelin[e]” for state
obscenity laws, it would appear to narrow cable operators’ program-
screening authority to materials that involve the same kind of sexually
explicit materials that would be obscene under Miller, but that might
have “serious literary, artistic, political or scientific value” or nonpruri-
ent purposes, ibid. That the definition is not overly broad is further
indicated by this Court’s construction of the phrase “patently offensive,”
see Pacifica, supra, at 748, 750, which would narrow the category late
at night when the audience is basically adult, and by the fact that § 10(a)
permits operators to screen programs only pursuant to a “written
and published policy.” The definition’s “reasonabl[e] belie[f]” qualifier
seems designed to provide a legal excuse for the operator’s honest mis-
take, and it constrains the operator’s discretion as much as it protects
it. Pp. 750–753.

Justice Breyer, joined by Justice Stevens and Justice Souter,
concluded in Part IV that § 10(c) violates the First Amendment. Sec-
tion 10(c), although like § 10(a) a permissive provision, is different from
§ 10(a) for four reasons. First, cable operators have not historically ex-
ercised editorial control over public access channels, such that § 10(c)’s
restriction on programmers’ capacity to speak does not effect a counter-
vailing removal of a restriction on cable operators’ speech. Second,
programming on those channels is normally subject to complex supervi-
sory systems composed of both public and private elements, and § 10(c)
is therefore likely less necessary to protect children. Third, the exist-
ence of a system that encourages and secures programming that the
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community considers valuable strongly suggests that a “cable operator’s
veto” is more likely to erroneously exclude borderline programs that
should be broadcast, than to achieve the statute’s basic objective of
protecting children. Fourth, the Government has not shown that there
is a significant enough problem of patently offensive broadcasts to
children, over public access channels, that justifies the restriction im-
posed by § 10(c). Consequently, § 10(c) violates the First Amendment.
Pp. 760–766.

Justice Kennedy, joined by Justice Ginsburg, concurred in the
judgment that § 10(c) is invalid, but for different reasons. Because the
public access channels regulated by § 10(c) are required by local cable
franchise authorities, those channels are “designated public forums,”
i. e., property that the government has opened for expressive activity
by the public. International Soc. for Krishna Consciousness, Inc. v.
Lee, 505 U. S. 672, 678. Section 10(c) vests the cable operator with a
power under federal law, defined by reference to the content of speech,
to override the franchise agreement and undercut the public forum the
agreement creates. Where the government thus excludes speech from
a public forum on the basis of its content, the Constitution requires
that the regulation be given the most exacting scrutiny. See, e. g., ibid.
Section 10(c) cannot survive strict scrutiny. Although Congress has a
compelling interest in protecting children from indecent speech, see,
e. g., Sable Communications of Colo., Inc. v. FCC, 492 U. S. 115, 126,
§ 10(c) is not narrowly tailored to serve that interest, since, among other
things, there is no basis in the record establishing that § 10(c) is the
least restrictive means to accomplish that purpose. See, e. g., id., at
128–130. The Government’s argument for not applying strict scrutiny
here, that indecent cablecasts are subject to the lower standard of re-
view applied in FCC v. Pacifica Foundation, 438 U. S. 726, 748, is not
persuasive, since that lower standard does not even apply to infringe-
ments on the liberties of cable operators, Turner Broadcasting System,
Inc. v. FCC, 512 U. S. 622, 637–641. There is less cause for a lower
standard when the rights of cable programmers and viewers are at
stake. Pp. 781–783, 791–794, 803–812.

Justice Thomas, joined by The Chief Justice and Justice Scalia,
agreed that § 10(a) is constitutionally permissible. Cable operators are
generally entitled to much the same First Amendment protection as the
print media. Turner Broadcasting System, Inc. v. FCC, 512 U. S. 622,
637, 639. Because Miami Herald Publishing Co. v. Tornillo, 418 U. S.
241, and Pacific Gas & Elec. Co. v. Public Util. Comm’n of Cal., 475
U. S. 1, are therefore applicable, see Turner, supra, at 681–682 (O’Con-
nor, J., concurring in part and dissenting in part), the cable operator’s
editorial rights have general primacy under the First Amendment over
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the rights of programmers to transmit and of viewers to watch. None
of the petitioners are cable operators; they are all cable viewers or ac-
cess programmers or their representative organizations. Because the
cable access provisions are part of a scheme that restricts operators’
free speech rights and expands the speaking opportunities of program-
mers who have no underlying constitutional right to speak through the
cable medium, the programmers cannot challenge the scheme, or a par-
ticular part of it, as an abridgment of their “freedom of speech.” Sec-
tions 10(a) and (c) merely restore part of the editorial discretion an oper-
ator would have absent Government regulation. Pp. 812–826.

Breyer, J., announced the judgment of the Court and delivered the
opinion of the Court with respect to Part III, in which Stevens, O’Con-
nor, Kennedy, Souter, and Ginsburg, JJ., joined, an opinion with re-
spect to Parts I, II, and V, in which Stevens, O’Connor, and Souter,
JJ., joined, and an opinion with respect to Parts IV and VI, in which Ste-
vens and Souter, JJ., joined. Stevens, J., post, p. 768, and Souter,
J., post, p. 774, filed concurring opinions. O’Connor, J., filed an opinion
concurring in part and dissenting in part, post, p. 779. Kennedy, J., filed
an opinion concurring in part, concurring in the judgment in part, and
dissenting in part, in which Ginsburg, J., joined, post, p. 780. Thomas,
J., filed an opinion concurring in the judgment in part and dissenting in
part, in which Rehnquist, C. J., and Scalia, J., joined, post, p. 812.

I. Michael Greenberger argued the cause for petitioners.
With him on the brief for the Alliance for Community Media
et al., petitioners in No. 95–227, were James N. Horwood,
Andrew Jay Schwartzman, Gigi Sohn, Elliot Mincberg,
Lawrence Ottinger, Thomas J. Mikula, and Mark S. Raff-
man. Robert T. Perry and Brian D. Graifman filed briefs
for the New York Citizens Committee for Responsible Media
et al., petitioners in No. 95–227. Charles S. Sims, Steven R.
Shapiro, and Marjorie Heins filed briefs for the American
Civil Liberties Union et al., petitioners in No. 95–124.

Deputy Solicitor General Wallace argued the cause for
respondents in both cases. With him on the briefs for the
federal respondents were Solicitor General Days, Assistant
Attorney General Hunger, James A. Feldman, Barbara L.
Herwig, Jacob M. Lewis, William E. Kennard, and Christo-
pher J. Wright. Daniel L. Brenner, Neal M. Goldberg, and
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Diane B. Burstein filed a brief for the National Cable Televi-
sion Association, Inc., respondent in both cases.†

Justice Breyer announced the judgment of the Court
and delivered the opinion of the Court with respect to Part
III, an opinion with respect to Parts I, II, and V, in which
Justice Stevens, Justice O’Connor, and Justice Sou-
ter join, and an opinion with respect to Parts IV and VI, in
which Justice Stevens and Justice Souter join.

These cases present First Amendment challenges to three
statutory provisions that seek to regulate the broadcasting
of “patently offensive” sex-related material on cable televi-
sion. Cable Television Consumer Protection and Competi-
tion Act of 1992 (1992 Act or Act), 106 Stat. 1486, §§ 10(a),
10(b), and 10(c), 47 U. S. C. §§ 532(h), 532( j), and note follow-
ing § 531. The provisions apply to programs broadcast over
cable on what are known as “leased access channels” and
“public, educational, or governmental channels.” Two of the
provisions essentially permit a cable system operator to pro-
hibit the broadcasting of “programming” that the “operator
reasonably believes describes or depicts sexual or excretory
activities or organs in a patently offensive manner.” 1992

†Briefs of amici curiae urging reversal were filed for the American
Booksellers Foundation for Free Expression et al. by Michael A. Bam-
berger and Margaret Jacobs; and for the Association of American Publish-
ers, Inc., by R. Bruce Rich and Jonathan Bloom.

Briefs of amici curiae urging affirmance were filed for the State of New
York by Dennis C. Vacco, Attorney General, Victoria A. Graffeo, Solicitor
General, Barbara Billet, Deputy Solicitor General, and Stephen D. Houch
and Theodore Zang, Jr., Assistant Attorneys General; for the Family Life
Project of the American Center for Law and Justice by Jay Alan Sekulow,
James M. Henderson, Sr., Colby M. May, Keith A. Fournier, and Thomas
P. Monaghan; for the Family Research Council et al. by Cathleen A.
Cleaver and Bruce A. Taylor; for Morality in Media, Inc., by Paul J. Mc-
Geady and Robert W. Peters; and for Time Warner Cable by Stuart W.
Gold and Rebeca L. Cutler.

Len L. Munsil filed a brief for the National Family Legal Foundation
as amicus curiae.
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Act, § 10(a); see § 10(c). See also In re Implementation of
Section 10 of the Cable Consumer Protection and Competi-
tion Act of 1992: Indecent Programming and Other Types
of Materials on Cable Access Channels, First Report and
Order, 8 FCC Rcd 998 (1993) (First Report and Order); In
re Implementation of Section 10 of the Cable Consumer Pro-
tection and Competition Act of 1992, Indecent Programming
and Other Types of Materials on Cable Access Channels,
Second Report and Order, 8 FCC Rcd 2638 (1993) (Second
Report and Order). The remaining provision requires cable
system operators to segregate certain “patently offensive”
programming, to place it on a single channel, and to block
that channel from viewer access unless the viewer requests
access in advance and in writing. 1992 Act, § 10(b); 47 CFR
§ 76.701(g) (1995).

We conclude that the first provision—which permits the
operator to decide whether or not to broadcast such pro-
grams on leased access channels—is consistent with the First
Amendment. The second provision, which requires leased
channel operators to segregate and to block that program-
ming, and the third provision, applicable to public, educa-
tional, and governmental channels, violate the First Amend-
ment, for they are not appropriately tailored to achieve the
basic, legitimate objective of protecting children from expo-
sure to “patently offensive” material.

I

Cable operators typically own a physical cable network
used to convey programming over several dozen cable chan-
nels into subscribers’ houses. Program sources vary from
channel to channel. Most channels carry programming
produced by independent firms, including “many national
and regional cable programming networks that have
emerged in recent years,” Turner Broadcasting System, Inc.
v. FCC, 512 U. S. 622, 629 (1994), as well as some program-
ming that the system operator itself (or an operator affili-
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ate) may provide. Other channels may simply retransmit
through cable the signals of over-the-air broadcast stations.
Ibid. Certain special channels here at issue, called “leased
channels” and “public, educational, or governmental chan-
nels,” carry programs provided by those to whom the law
gives special cable system access rights.

A “leased channel” is a channel that federal law requires
a cable system operator to reserve for commercial lease by
unaffiliated third parties. About 10 to 15 percent of a cable
system’s channels would typically fall into this category.
See 47 U. S. C. § 532(b). “[P]ublic, educational, or govern-
mental channels” (which we shall call “public access” chan-
nels) are channels that, over the years, local governments
have required cable system operators to set aside for public,
educational, or governmental purposes as part of the consid-
eration an operator gives in return for permission to install
cables under city streets and to use public rights-of-way.
See § 531; see also H. R. Rep. No. 98–934, p. 30 (1984) (author-
izing local authorities to require creation of public access
channels). Between 1984 and 1992, federal law (as had much
pre-1984 state law, in respect to public access channels) pro-
hibited cable system operators from exercising any editorial
control over the content of any program broadcast over
either leased or public access channels. See 47 U. S. C.
§§ 531(e) (public access), 532(c)(2) (leased access).

In 1992, in an effort to control sexually explicit program-
ming conveyed over access channels, Congress enacted the
three provisions before us. The first two provisions relate
to leased channels. The first says:

“This subsection shall permit a cable operator to enforce
prospectively a written and published policy of prohibit-
ing programming that the cable operator reasonably be-
lieves describes or depicts sexual or excretory activities
or organs in a patently offensive manner as measured
by contemporary community standards.” 1992 Act,
§ 10(a)(2), 106 Stat. 1486.
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The second provision, applicable only to leased channels,
requires cable operators to segregate and to block similar
programming if they decide to permit, rather than to pro-
hibit, its broadcast. The provision tells the Federal Com-
munications Commission (FCC or Commission) to promul-
gate regulations that will (a) require “programmers to
inform cable operators if the program[ming] would be inde-
cent as defined by Commission regulations”; (b) require
“cable operators to place” such material “on a single chan-
nel”; and (c) require “cable operators to block such single
channel unless the subscriber requests access to such channel
in writing.” 1992 Act, § 10(b)(1). The Commission issued
regulations defining the material at issue in terms virtually
identical to those we have already set forth, namely, as de-
scriptions or depictions of “sexual or excretory activities or
organs in a patently offensive manner” as measured by the
cable viewing community. First Report and Order ¶¶ 33–
38, at 1003–1004. The regulations require the cable opera-
tors to place this material on a single channel and to block it
(say, by scrambling). They also require the system operator
to provide access to the blocked channel “within 30 days” of
a subscriber’s written request for access and to reblock it
within 30 days of a subscriber’s request to do so. 47 CFR
§ 76.701(c) (1995).

The third provision is similar to the first provision, but
applies only to public access channels. The relevant statu-
tory section instructs the FCC to promulgate regulations
that will

“enable a cable operator of a cable system to prohibit
the use, on such system, of any channel capacity of any
public, educational, or governmental access facility for
any programming which contains obscene material,
sexually explicit conduct, or material soliciting or pro-
moting unlawful conduct.” 1992 Act, § 10(c), 106 Stat.
1486.
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The FCC, carrying out this statutory instruction, promul-
gated regulations defining “sexually explicit” in language
almost identical to that in the statute’s leased channel
provision, namely, as descriptions or depictions of “sexual
or excretory activities or organs in a patently offensive
manner” as measured by the cable viewing community. See
47 CFR § 76.702 (1995) (incorporating definition from
§ 76.701(g)).

The upshot is, as we said at the beginning, that the federal
law before us (the statute as implemented through regu-
lations) now permits cable operators either to allow or to
forbid the transmission of “patently offensive” sex-related
materials over both leased and public access channels, and
requires those operators, at a minimum, to segregate and to
block transmission of that same material on leased channels.

Petitioners, claiming that the three statutory provisions,
as implemented by the Commission regulations, violate the
First Amendment, sought judicial review of the Commis-
sion’s First Report and Order and its Second Report and
Order in the United States Court of Appeals for the District
of Columbia Circuit. A panel of that Circuit agreed with
petitioners that the provisions violated the First Amend-
ment. Alliance for Community Media v. FCC, 10 F. 3d 812
(1993). The entire Court of Appeals, however, heard the
case en banc and reached the opposite conclusion. It held
that all three statutory provisions (as implemented) were
consistent with the First Amendment. Alliance for Com-
munity Media v. FCC, 56 F. 3d 105 (1995). Four of the
eleven en banc appeals court judges dissented. Two of the
dissenting judges concluded that all three provisions violated
the First Amendment. Two others thought that either one,
or two, but not all three of the provisions, violated the First
Amendment. We granted certiorari to review the en banc
court’s First Amendment determinations.
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II

We turn initially to the provision that permits cable sys-
tem operators to prohibit “patently offensive” (or “indecent”)
programming transmitted over leased access channels. 1992
Act, § 10(a). The Court of Appeals held that this provision
did not violate the First Amendment because the First
Amendment prohibits only “Congress” (and, through the
Fourteenth Amendment, a “State”), not private individuals,
from “abridging the freedom of speech.” Although the
court said that it found no “state action,” 56 F. 3d, at 113,
it could not have meant that phrase literally, for, of course,
petitioners attack (as “abridg[ing] . . . speech”) a congres-
sional statute—which, by definition, is an Act of “Congress.”
More likely, the court viewed this statute’s “permissive” pro-
visions as not themselves restricting speech, but, rather, as
simply reaffirming the authority to pick and choose program-
ming that a private entity, say, a private broadcaster, would
have had in the absence of intervention by any federal, or
local, governmental entity.

We recognize that the First Amendment, the terms of
which apply to governmental action, ordinarily does not it-
self throw into constitutional doubt the decisions of private
citizens to permit, or to restrict, speech—and this is so ordi-
narily even where those decisions take place within the
framework of a regulatory regime such as broadcasting.
Were that not so, courts might have to face the difficult, and
potentially restrictive, practical task of deciding which,
among any number of private parties involved in providing
a program (for example, networks, station owners, program
editors, and program producers), is the “speaker” whose
rights may not be abridged, and who is the speech-
restricting “censor.” Furthermore, as this Court has held,
the editorial function itself is an aspect of “speech,” see
Turner, 512 U. S., at 636, and a court’s decision that a private
party, say, the station owner, is a “censor,” could itself inter-
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fere with that private “censor’s” freedom to speak as an edi-
tor. Thus, not surprisingly, this Court’s First Amendment
broadcasting cases have dealt with governmental efforts to
restrict, not governmental efforts to provide or to maintain,
a broadcaster’s freedom to pick and to choose programming.
Columbia Broadcasting System, Inc. v. Democratic Na-
tional Committee, 412 U. S. 94 (1973) (striking restrictions
on broadcaster’s ability to refuse to carry political advertis-
ing); Red Lion Broadcasting Co. v. FCC, 395 U. S. 367 (1969)
(upholding restrictions on editorial authority); FCC v.
League of Women Voters of Cal., 468 U. S. 364 (1984) (strik-
ing restrictions); cf. Consolidated Edison Co. of N. Y. v. Pub-
lic Serv. Comm’n of N. Y., 447 U. S. 530 (1980) (striking ban
on political speech by public utility using its billing envelopes
as a broadcast medium); Central Hudson Gas & Elec. Corp.
v. Public Serv. Comm’n of N. Y., 447 U. S. 557 (1980) (striking
restriction on public utility advertising).

Nonetheless, petitioners, while conceding that this is ordi-
narily so, point to circumstances that, in their view, make the
analogy with private broadcasters inapposite and make these
cases special ones, warranting a different constitutional re-
sult. As a practical matter, they say, cable system operators
have considerably more power to “censor” program viewing
than do broadcasters, for individual communities typically
have only one cable system, linking broadcasters and other
program providers with each community’s many subscribers.
See Turner, supra, at 633 (only one cable system in most
communities; nationally more than 60% of homes subscribe
to cable, which then becomes the primary or sole source of
video programming in the overwhelming majority of these
homes). Moreover, concern about system operators’ exer-
cise of this considerable power originally led government—
local and federal—to insist that operators provide leased and
public access channels free of operator editorial control.
H. R. Rep. No. 98–934, at 30–31. To permit system opera-
tors to supervise programming on leased access channels will
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create the very private-censorship risk that this anticensor-
ship effort sought to avoid. At the same time, petitioners
add, cable systems have two relevant special characteristics.
They are unusually involved with government, for they de-
pend upon government permission and government facilities
(streets, rights-of-way) to string the cable necessary for their
services. And in respect to leased channels, their speech
interests are relatively weak because they act less like edi-
tors, such as newspapers or television broadcasters, than like
common carriers, such as telephone companies.

Under these circumstances, petitioners conclude, Con-
gress’ “permissive” law, in actuality, will “abridge” their
free speech. And this Court should treat that law as a con-
gressionally imposed, content-based, restriction unredeemed
as a properly tailored effort to serve a “compelling interest.”
See Simon & Schuster, Inc. v. Members of N. Y. State Crime
Victims Bd., 502 U. S. 105, 118 (1991); Sable Communica-
tions of Cal., Inc. v. FCC, 492 U. S. 115, 126 (1989). They
further analogize the provisions to constitutionally forbidden
content-based restrictions upon speech taking place in “pub-
lic forums” such as public streets, parks, or buildings dedi-
cated to open speech and communication. See Cornelius v.
NAACP Legal Defense & Ed. Fund, Inc., 473 U. S. 788, 802
(1985); Perry Ed. Assn. v. Perry Local Educators’ Assn., 460
U. S. 37, 45 (1983); see also H. R. Rep. No. 98–934, supra, at
30 (identifying public access channels as the electronic equiv-
alent of a “speaker’s soap box”). And, finally, petitioners
say that the legal standard the law contains (the “patently
offensive” standard) is unconstitutionally vague. See, e. g.,
Interstate Circuit, Inc. v. Dallas, 390 U. S. 676 (1968) (reject-
ing censorship ordinance as vague, even though it was in-
tended to protect children).

Like petitioners, Justices Kennedy and Thomas would
have us decide these cases simply by transferring and apply-
ing literally categorical standards this Court has developed
in other contexts. For Justice Kennedy, leased access
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channels are like a common carrier, cablecast is a protected
medium, strict scrutiny applies, § 10(a) fails this test, and,
therefore, § 10(a) is invalid. Post, at 796–801, 805–807. For
Justice Thomas, the case is simple because the cable opera-
tor who owns the system over which access channels are
broadcast, like a bookstore owner with respect to what it
displays on the shelves, has a predominant First Amendment
interest. Post, at 816–817, 822–824. Both categorical ap-
proaches suffer from the same flaws: They import law devel-
oped in very different contexts into a new and changing en-
vironment, and they lack the flexibility necessary to allow
government to respond to very serious practical problems
without sacrificing the free exchange of ideas the First
Amendment is designed to protect.

The history of this Court’s First Amendment jurispru-
dence, however, is one of continual development, as the Con-
stitution’s general command that “Congress shall make no
law . . . abridging the freedom of speech, or of the press,”
has been applied to new circumstances requiring different
adaptations of prior principles and precedents. The essence
of that protection is that Congress may not regulate speech
except in cases of extraordinary need and with the exercise
of a degree of care that we have not elsewhere required.
See, e. g., Schenck v. United States, 249 U. S. 47, 51–52 (1919);
Abrams v. United States, 250 U. S. 616, 627–628 (1919)
(Holmes, J., dissenting); West Virginia Bd. of Ed. v. Barnette,
319 U. S. 624, 639 (1943); Texas v. Johnson, 491 U. S. 397,
418–420 (1989). At the same time, our cases have not left
Congress or the States powerless to address the most seri-
ous problems. See, e. g., Chaplinsky v. New Hampshire, 315
U. S. 568 (1942); Young v. American Mini Theatres, Inc., 427
U. S. 50 (1976); FCC v. Pacifica Foundation, 438 U. S. 726
(1978).

Over the years, this Court has restated and refined these
basic First Amendment principles, adopting them more par-
ticularly to the balance of competing interests and the special
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circumstances of each field of application. See, e. g., New
York Times Co. v. Sullivan, 376 U. S. 254 (1964) (allowing
criticism of public officials to be regulated by civil libel only
if the plaintiff shows actual malice); Gertz v. Robert Welch,
Inc., 418 U. S. 323 (1974) (allowing greater regulation of
speech harming individuals who are not public officials, but
still requiring a negligence standard); Red Lion Broadcast-
ing Co. v. FCC, 395 U. S. 367 (1969) (employing highly flexible
standard in response to the scarcity problem unique to over-
the-air broadcast); Arkansas Writers’ Project, Inc. v. Rag-
land, 481 U. S. 221, 231–232 (1987) (requiring “compelling
state interest” and a “narrowly drawn” means in context of
differential taxation of media); Sable, supra, at 126, 131
(applying “compelling interest,” “least restrictive means,”
and “narrowly tailored” requirements to indecent telephone
communications); Turner, 512 U. S., at 641 (using “height-
ened scrutiny” to address content-neutral regulations of
cable system broadcasts); Central Hudson Gas & Elec.
Corp., 447 U. S., at 566 (restriction on commercial speech
cannot be “more extensive than is necessary” to serve a
“substantial” government interest).

This tradition teaches that the First Amendment embodies
an overarching commitment to protect speech from govern-
ment regulation through close judicial scrutiny, thereby en-
forcing the Constitution’s constraints, but without imposing
judicial formulas so rigid that they become a straitjacket
that disables government from responding to serious prob-
lems. This Court, in different contexts, has consistently
held that government may directly regulate speech to ad-
dress extraordinary problems, where its regulations are
appropriately tailored to resolve those problems without
imposing an unnecessarily great restriction on speech.
Justices Kennedy and Thomas would have us further de-
clare which, among the many applications of the general ap-
proach that this Court has developed over the years, we are
applying here. But no definitive choice among competing
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analogies (broadcast, common carrier, bookstore) allows us
to declare a rigid single standard, good for now and for all
future media and purposes. That is not to say that we re-
ject all the more specific formulations of the standard—they
appropriately cover the vast majority of cases involving gov-
ernment regulation of speech. Rather, aware as we are of
the changes taking place in the law, the technology, and the
industrial structure related to telecommunications, see, e. g.,
Telecommunications Act of 1996, 110 Stat. 56; S. Rep. No.
104–23 (1995); H. R. Rep. No. 104–204 (1995), we believe it
unwise and unnecessary definitively to pick one analogy or
one specific set of words now. See Columbia Broadcasting,
412 U. S., at 102 (“The problems of regulation are rendered
more difficult because the broadcast industry is dynamic in
terms of technological change; solutions adequate a decade
ago are not necessarily so now, and those acceptable today
may well be outmoded 10 years hence”); Pacifica, supra, at
748 (“We have long recognized that each medium of expres-
sion presents special First Amendment problems”). We
therefore think it premature to answer the broad questions
that Justices Kennedy and Thomas raise in their efforts
to find a definitive analogy, deciding, for example, the extent
to which private property can be designated a public forum,
compare post, at 791–793, 794 (Kennedy, J., concurring in
part, concurring in judgment in part, and dissenting in part),
with post, at 826–829 (Thomas, J., concurring in judgment in
part and dissenting in part); whether public access channels
are a public forum, post, at 791–792 (opinion of Kennedy, J.);
whether the Government’s viewpoint neutral decision to
limit a public forum is subject to the same scrutiny as a selec-
tive exclusion from a pre-existing public forum, post, at 799–
803 (opinion of Kennedy, J.); whether exclusion from com-
mon carriage must for all purposes be treated like exclusion
from a public forum, post, at 797–798 (opinion of Kennedy,
J.); and whether the interests of the owners of communica-
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tions media always subordinate the interests of all other
users of a medium, post, at 816–817 (opinion of Thomas, J.).

Rather than decide these issues, we can decide these cases
more narrowly, by closely scrutinizing § 10(a) to assure that
it properly addresses an extremely important problem, with-
out imposing, in light of the relevant interests, an unneces-
sarily great restriction on speech. The importance of the
interest at stake here—protecting children from exposure to
patently offensive depictions of sex; the accommodation of
the interests of programmers in maintaining access channels
and of cable operators in editing the contents of their chan-
nels; the similarity of the problem and its solution to those
at issue in Pacifica; and the flexibility inherent in an ap-
proach that permits private cable operators to make edito-
rial decisions, lead us to conclude that § 10(a) is a sufficiently
tailored response to an extraordinarily important problem.

First, the provision before us comes accompanied with an
extremely important justification, one that this Court has
often found compelling—the need to protect children from
exposure to patently offensive sex-related material. Sable
Communications, 492 U. S., at 126; Ginsberg v. New York,
390 U. S. 629, 639–640 (1968); New York v. Ferber, 458 U. S.
747, 756–757 (1982).

Second, the provision arises in a very particular context—
congressional permission for cable operators to regulate pro-
gramming that, but for a previous Act of Congress, would
have had no path of access to cable channels free of an opera-
tor’s control. The First Amendment interests involved are
therefore complex, and require a balance between those
interests served by the access requirements themselves (in-
creasing the availability of avenues of expression to pro-
grammers who otherwise would not have them), H. R. Rep.
No. 98–934, at 31–36, and the disadvantage to the First
Amendment interests of cable operators and other program-
mers (those to whom the cable operator would have assigned



518US3$89Q 05-29-99 19:07:57 PAGES OPINPGT

744 DENVER AREA ED. TELECOMMUNICATIONS
CONSORTIUM, INC. v. FCC

Opinion of Breyer, J.

the channels devoted to access). See Turner, 512 U. S., at
635–637.

Third, the problem Congress addressed here is remarkably
similar to the problem addressed by the FCC in Pacifica,
and the balance Congress struck is commensurate with the
balance we approved there. In Pacifica this Court consid-
ered a governmental ban of a radio broadcast of “indecent”
materials, defined in part, like the provisions before us, to
include

“ ‘language that describes, in terms patently offensive as
measured by contemporary community standards for the
broadcast medium, sexual or excretory activities and or-
gans, at times of the day when there is a reasonable risk
that children may be in the audience.’ ” 438 U. S., at
732 (quoting 56 F. C. C. 2d 94, 98 (1975)).

The Court found this ban constitutionally permissible pri-
marily because “broadcasting is uniquely accessible to chil-
dren” and children were likely listeners to the program there
at issue—an afternoon radio broadcast. 438 U. S., at 749–
750. In addition, the Court wrote, “the broadcast media
have established a uniquely pervasive presence in the lives
of all Americans,” id., at 748, “[p]atently offensive, indecent
material . . . confronts the citizen, not only in public, but also
in the privacy of the home,” generally without sufficient
prior warning to allow the recipient to avert his or her eyes
or ears, ibid.; and “[a]dults who feel the need may purchase
tapes and records or go to theaters and nightclubs” to hear
similar performances, id., at 750, n. 28.

All these factors are present here. Cable television
broadcasting, including access channel broadcasting, is as
“accessible to children” as over-the-air broadcasting, if not
more so. See Heeter, Greenberg, Baldwin, Paugh, Srig-
ley, & Atkin, Parental Influences on Viewing Style, in Cable-
viewing 140 (C. Heeter & B. Greenberg eds. 1988) (children
spend more time watching television and view more channels
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than do their parents, whether their household subscribes to
cable or receives television over the air). Cable television
systems, including access channels, “have established a
uniquely pervasive presence in the lives of all Americans.”
Pacifica, supra, at 748. See Jost, The Future of Television,
4 The CQ Researcher 1131, 1146 (Dec. 23, 1994) (63% of
American homes subscribe to cable); Greenberg, Heeter,
D’Alessio, & Sipes, Cable and Noncable Viewing Style Com-
parisons, in Cableviewing, supra, at 207 (cable households
spend more of their day, on average, watching television, and
will watch more channels, than households without cable
service). “Patently offensive” material from these stations
can “confron[t] the citizen” in the “privacy of the home,” Pa-
cifica, supra, at 748, with little or no prior warning. Cable-
viewing, supra, at 217–218 (while cable subscribers tend to
use guides more than do broadcast viewers, there was no
difference among these groups in the amount of viewing that
was planned, and, in fact, cable subscribers tended to sample
more channels before settling on a program, thereby making
them more, not less, susceptible to random exposure to un-
wanted materials). There is nothing to stop “adults who
feel the need” from finding similar programming elsewhere,
say, on tape or in theaters. In fact, the power of cable sys-
tems to control home program viewing is not absolute.
Over-the-air broadcasting and direct broadcast satellites al-
ready provide alternative ways for programmers to reach
the home and are likely to do so to a greater extent in the
near future. See generally Telecommunications Act of 1996,
§ 201, 110 Stat. 107 (advanced television services), § 205 (di-
rect broadcast satellite), § 302 (video programming by tele-
phone companies), and § 304 (availability of navigation de-
vices to enhance multichannel programming); L. Johnson,
Toward Competition in Cable Television (1994).

Fourth, the permissive nature of § 10(a) means that it
likely restricts speech less than, not more than, the ban at
issue in Pacifica. The provision removes a restriction as to
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some speakers—namely, cable operators. See supra, at 743.
Moreover, although the provision does create a risk that a
program will not appear, that risk is not the same as the
certainty that accompanies a governmental ban. In fact, a
glance at the programming that cable operators allow on
their own (nonaccess) channels suggests that this distinction
is not theoretical, but real. See App. 393 (regular channel
broadcast of Playboy and “Real Sex” programming). Fi-
nally, the provision’s permissive nature brings with it a flex-
ibility that allows cable operators, for example, not to ban
broadcasts, but, say, to rearrange broadcast times, better to
fit the desires of adult audiences while lessening the risks of
harm to children. See First Report and Order ¶ 31, at 1003
(interpreting the Act’s provisions to allow cable operators
broad discretion over what to do with offensive materials).
In all these respects, the permissive nature of the approach
taken by Congress renders this measure appropriate as a
means of achieving the underlying purpose of protecting
children.

Of course, cable system operators may not always
rearrange or reschedule patently offensive programming.
Sometimes, as petitioners fear, they may ban the program-
ming instead. But the same may be said of Pacifica’s ban.
In practice, the FCC’s daytime broadcast ban could have be-
come a total ban, depending upon how private operators
(programmers, station owners, networks) responded to it.
They would have had to decide whether to reschedule the
daytime show for nighttime broadcast in light of comparative
audience demand and a host of other practical factors that
similarly would determine the practical outcomes of the pro-
visions before us. The upshot, in both cases, must be uncer-
tainty as to practical consequences—of the governmental
ban in the one case and of the permission in the other. That
common uncertainty makes it difficult to say the provision
here is, in any respect, more restrictive than the order in
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Pacifica. At the same time, in the respects we discussed,
the provision is significantly less restrictive.

The existence of this complex balance of interests per-
suades us that the permissive nature of the provision, cou-
pled with its viewpoint-neutral application, is a constitution-
ally permissible way to protect children from the type of
sexual material that concerned Congress, while accommodat-
ing both the First Amendment interests served by the access
requirements and those served in restoring to cable opera-
tors a degree of the editorial control that Congress removed
in 1984.

Our basic disagreement with Justice Kennedy is narrow.
Like him, we believe that we must scrutinize § 10(a) with the
greatest care. Like Justices Kennedy and Thomas, we
believe that the interest of protecting children that § 10(a)
purports to serve is compelling. But we part company with
Justice Kennedy on two issues. First, Justice Ken-
nedy’s focus on categorical analysis forces him to disregard
the cable system operators’ interests. Post, at 805–806.
We, on the other hand, recognize that in the context of cable
broadcast that involves an access requirement (here, its par-
tial removal), and unlike in most cases where we have explic-
itly required “narrow tailoring,” the expressive interests of
cable operators do play a legitimate role. Cf. Turner, 512
U. S., at 636–637. While we cannot agree with Justice
Thomas that everything turns on the rights of the cable
owner, see post, at 823–824, we also cannot agree with Jus-
tice Kennedy that we must ignore the expressive interests
of cable operators altogether. Second, Justice Kennedy’s
application of a very strict “narrow tailoring” test depends
upon an analogy with a category (“the public forum cases”),
which has been distilled over time from the similarities of
many cases. Rather than seeking an analogy to a category
of cases, however, we have looked to the cases themselves.
And, as we have said, we found that Pacifica provides the
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closest analogy and lends considerable support to our
conclusion.

Petitioners and Justice Kennedy, see post, at 797–798,
803–804, argue that the opposite result is required by two
other cases: Sable Communications of Cal., Inc. v. FCC, 492
U. S. 115 (1989), a case in which this Court found unconstitu-
tional a statute that banned “indecent” telephone messages,
and Turner, in which this Court stated that cable broadcast
receives full First Amendment protection. See 512 U. S., at
637–641. The ban at issue in Sable, however, was not only
a total governmentally imposed ban on a category of commu-
nications, but also involved a communications medium, tele-
phone service, that was significantly less likely to expose
children to the banned material, was less intrusive, and al-
lowed for significantly more control over what comes into
the home than either broadcasting or the cable transmission
system before us. See 492 U. S., at 128. The Court’s dis-
tinction in Turner, furthermore, between cable and broad-
cast television, relied on the inapplicability of the spectrum
scarcity problem to cable. See 512 U. S., at 637–641. While
that distinction was relevant in Turner to the justification
for structural regulations at issue there (the “must carry”
rules), it has little to do with a case that involves the effects
of television viewing on children. Those effects are the re-
sult of how parents and children view television program-
ming, and how pervasive and intrusive that programming is.
In that respect, cable and broadcast television differ little, if
at all. See supra, at 744–745. Justice Kennedy would
have us decide that all common carriage exclusions are sub-
ject to the highest scrutiny, see post, at 796–799, and then
decide these cases on the basis of categories that provide
imprecise analogies rather than on the basis of a more con-
textual assessment, consistent with our First Amendment
tradition, of assessing whether Congress carefully and ap-
propriately addressed a serious problem.
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Petitioners also rely on this Court’s “public forum” cases.
They point to Perry Ed. Assn. v. Perry Local Educators’
Assn., 460 U. S., at 45, a case in which this Court said that
“public forums” are “places” that the government “has
opened for use by the public as a place for expressive ac-
tivity,” or which “by long tradition . . . have been devoted
to assembly and debate.” Ibid. See also Cornelius v.
NAACP Legal Defense & Ed. Fund, Inc., 473 U. S., at 801
(assuming public forums may include “private property
dedicated to public use”). They add that the Government
cannot “enforce a content-based exclusion” from a public
forum unless “necessary to serve a compelling state interest”
and “narrowly drawn.” Perry, supra, at 45. They further
argue that the statute’s permissive provisions unjustifiably
exclude material, on the basis of content, from the “public
forum” that the Government has created in the form of ac-
cess channels. Justice Kennedy adds by analogy that the
decision to exclude certain content from common carriage is
similarly subject to strict scrutiny, and here does not satisfy
that standard of review. See post, at 796–799, 805–807.

For three reasons, however, it is unnecessary, indeed, un-
wise, for us definitively to decide whether or how to apply
the public forum doctrine to leased access channels. First,
while it may be that content-based exclusions from the right
to use common carriers could violate the First Amendment,
see post, at 796–800 (opinion of Kennedy, J.), it is not at
all clear that the public forum doctrine should be imported
wholesale into the area of common carriage regulation. As
discussed above, we are wary of the notion that a partial
analogy in one context, for which we have developed doc-
trines, can compel a full range of decisions in such a new and
changing area. See supra, at 739–743. Second, it is plain
from this Court’s cases that a public forum “may be created
for a limited purpose.” Perry, supra, at 46, n. 7; see also
Cornelius, supra, at 802 (“[T]he government ‘is not required
to indefinitely retain the open character of the facility’ ”)
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(quoting Perry, supra, at 46). Our cases have not yet deter-
mined, however, that government’s decision to dedicate a
public forum to one type of content or another is necessarily
subject to the highest level of scrutiny. Must a local govern-
ment, for example, show a compelling state interest if it
builds a band shell in the park and dedicates it solely to clas-
sical music (but not to jazz)? The answer is not obvious.
Cf. Perry, supra, at 46, n. 7. But, at a minimum, these cases
do not require us to answer it. Finally, and most important,
the effects of Congress’ decision on the interests of program-
mers, viewers, cable operators, and children are the same,
whether we characterize Congress’ decision as one that
limits access to a public forum, discriminates in common
carriage, or constrains speech because of its content. If we
consider this particular limitation of indecent television
programming acceptable as a constraint on speech, we must
no less accept the limitation it places on access to the claimed
public forum or on use of a common carrier.

Consequently, if one wishes to view the permissive provi-
sions before us through a “public forum” lens, one should
view those provisions as limiting the otherwise totally open
nature of the forum that leased access channels provide for
communication of other than patently offensive sexual mate-
rial—taking account of the fact that the limitation was im-
posed in light of experience gained from maintaining a to-
tally open “forum.” One must still ask whether the First
Amendment forbids the limitation. But unless a label alone
were to make a critical First Amendment difference (and we
think here it does not), the features of these cases that we
have already discussed—the Government’s interest in pro-
tecting children, the “permissive” aspect of the statute, and
the nature of the medium—sufficiently justify the “limita-
tion” on the availability of this forum.

Finally, petitioners argue that the definition of the materi-
als subject to the challenged provisions is too vague, thereby
granting cable system operators too broad a program-
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screening authority. Cf. Hoffman Estates v. Flipside, Hoff-
man Estates, Inc., 455 U. S. 489, 498 (1982) (citing Grayned
v. City of Rockford, 408 U. S. 104, 108–109 (1972)) (vague
laws may lead to arbitrary enforcement); Dombrowski v.
Pfister, 380 U. S. 479, 486–487 (1965) (uncertainty may perni-
ciously chill speech). That definition, however, uses lan-
guage similar to language previously used by this Court for
roughly similar purposes.

The provisions, as augmented by FCC regulations, permit
cable system operators to prohibit

“programming that the cable operator reasonably be-
lieves describes or depicts sexual or excretory activities
or organs in a patently offensive manner as measured by
contemporary community standards.” 1992 Act, § 10(a),
106 Stat. 1486.

See also 47 CFR § 76.702 (1995) (reading approximately the
same definition into § 10(c)). This language is similar to lan-
guage adopted by this Court in Miller v. California, 413
U. S. 15, 24 (1973), as a “guidelin[e]” for identifying materials
that States may constitutionally regulate as obscene. In
Miller, the Court defined obscene sexual material (material
that lacks First Amendment protection) in terms of

“(a) whether the average person, applying contemporary
community standards would find that the work, taken as
a whole, appeals to the prurient interest . . . ; (b)
whether the work depicts or describes, in a patently of-
fensive way, sexual conduct specifically defined by the
applicable state law; and (c) whether the work, taken
as a whole, lacks serious literary, artistic, political, or
scientific value.” Ibid. (emphasis added; internal quota-
tion marks omitted).

The language, while vague, attempts to identify the category
of materials that Justice Stewart thought could be described
only in terms of “I know it when I see it.” Jacobellis v.
Ohio, 378 U. S. 184, 197 (1964) (concurring opinion). In
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§ 10(a) and the FCC regulations, without Miller’s qualifiers,
the language would seem to refer to material that would be
offensive enough to fall within that category but for the fact
that the material also has “serious literary, artistic, political
or scientific value” or nonprurient purposes.

This history suggests that the statute’s language aims at
the kind of programming to which its sponsors referred—
pictures of oral sex, bestiality, and rape, see 138 Cong. Rec.
981, 985 (1992) (statement of Sen. Helms)—and not at scien-
tific or educational programs (at least unless done with a
highly unusual lack of concern for viewer reaction). More-
over, as this Court pointed out in Pacifica, what is “patently
offensive” depends on context (the kind of program on which
it appears), degree (not “an occasional expletive”), and time
of broadcast (a “pig” is offensive in “the parlor” but not the
“barnyard”). 438 U. S., at 748, 750. Programming at 2
o’clock in the morning is seen by a basically adult audience
and the “patently offensive” must be defined with that fact
in mind.

Further, the statute protects against overly broad applica-
tion of its standards insofar as it permits cable system opera-
tors to screen programs only pursuant to a “written and pub-
lished policy.” 1992 Act, § 10(a), 106 Stat. 1486. A cable
system operator would find it difficult to show that a leased
access program prohibition reflects a rational “policy” if the
operator permits similarly “offensive” programming to run
elsewhere on its system at comparable times or in compara-
ble ways. We concede that the statute’s protection against
overly broad application is somewhat diminished by the fact
that it permits a cable operator to ban programming that the
operator “reasonably believes” is patently offensive. Ibid.
(emphasis added). But the “reasonabl[e] belie[f]” qualifier
here, as elsewhere in the law, seems designed not to expand
the category at which the law aims, but, rather, to provide a
legal excuse, for (at least) one honest mistake, from liability
that might otherwise attach. Cf. Waters v. Churchill, 511
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U. S. 661, 682 (1994) (Souter, J., concurring) (public employ-
er’s reasonable belief that employee engaged in unprotected
speech excuses liability); United States v. United States Gyp-
sum Co., 438 U. S. 422, 453–455, and n. 29 (1978) (“ ‘meeting
competition’ ” defense in antitrust based on reasonable belief
in the necessity to meet competition); Pierson v. Ray, 386
U. S. 547, 555–557 (1967) (police officer has defense to consti-
tutional claim, as did officers of the peace at common law in
actions for false arrest, when the officer reasonably believed
the statute whose violation precipitated the arrest was
valid). And the contours of the shield—reasonableness—
constrain the discretion of the cable operator as much as they
protect it. If, for example, a court had already found sub-
stantially similar programming to be beyond the pale of “pat-
ently offensive” material, or if a local authority overseeing
the local public, governmental, or educational channels had
indicated that materials of the type that the cable operator
decides to ban were not “patently offensive” in that commu-
nity, then the cable operator would be hard pressed to claim
that the exclusion of the material was “reasonable.” We
conclude that the statute is not impermissibly vague.

For the reasons discussed, we conclude that § 10(a) is con-
sistent with the First Amendment.

III

The statute’s second provision significantly differs from
the first, for it does not simply permit, but rather requires,
cable system operators to restrict speech—by segregating
and blocking “patently offensive” sex-related material ap-
pearing on leased channels (but not on other channels).
1992 Act, § 10(b). In particular, as previously mentioned,
see supra, at 735, this provision and its implementing regula-
tions require cable system operators to place “patently
offensive” leased channel programming on a separate chan-
nel; to block that channel; to unblock the channel within
30 days of a subscriber’s written request for access; and to
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reblock the channel within 30 days of a subscriber’s request
for reblocking. 1992 Act, § 10(b); 47 CFR §§ 76.701(b), (c),
(g) (1995). Also, leased channel programmers must notify
cable operators of an intended “patently offensive” broad-
cast up to 30 days before its scheduled broadcast date.
§§ 76.701(d), (g).

These requirements have obvious restrictive effects. The
several up-to-30-day delays, along with single channel seg-
regation, mean that a subscriber cannot decide to watch a
single program without considerable advance planning
and without letting the “patently offensive” channel in its
entirety invade his household for days, perhaps weeks, at
a time. These restrictions will prevent programmers from
broadcasting to viewers who select programs day by day (or,
through “surfing,” minute by minute); to viewers who would
like occasionally to watch a few, but not many, of the pro-
grams on the “patently offensive” channel; and to viewers
who simply tend to judge a program’s value through channel
reputation, i. e., by the company it keeps. Moreover, the
“written notice” requirement will further restrict viewing
by subscribers who fear for their reputations should the op-
erator, advertently or inadvertently, disclose the list of those
who wish to watch the “patently offensive” channel. Cf. La-
mont v. Postmaster General, 381 U. S. 301, 307 (1965) (find-
ing unconstitutional a requirement that recipients of Com-
munist literature notify the Post Office that they wish to
receive it). Further, the added costs and burdens that these
requirements impose upon a cable system operator may en-
courage that operator to ban programming that the operator
would otherwise permit to run, even if only late at night.

The Government argues that, despite these adverse conse-
quences, the “segregate and block” requirements are lawful
because they are “the least restrictive means of realizing” a
“ ‘compelling interest,’ ” namely, “ ‘protecting the physical
and psychological well-being of minors.’ ” See Brief for
Federal Respondents 11 (quoting Sable, 492 U. S., at 126).
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It adds that, in any event, the First Amendment, as applied
in Pacifica, “does not require that regulations of indecency
on television be subject to the strictest” First Amendment
“standard of review.” Brief for Federal Respondents 11.

We agree with the Government that protection of children
is a “compelling interest.” See supra, at 743. But we do
not agree that the “segregate and block” requirements prop-
erly accommodate the speech restrictions they impose and
the legitimate objective they seek to attain. Nor need we
here determine whether, or the extent to which, Pacifica
does, or does not, impose some lesser standard of review
where indecent speech is at issue, compare 438 U. S., at 745–
748 (opinion of Stevens, J.) (indecent materials enjoy lesser
First Amendment protection), with id., at 761–762 (Powell,
J., concurring in part and concurring in judgment) (refusing
to accept a lesser standard for nonobscene, indecent mate-
rial). That is because once one examines this governmental
restriction, it becomes apparent that, not only is it not a
“least restrictive alternative” and is not “narrowly tailored”
to meet its legitimate objective, it also seems considerably
“more extensive than necessary.” That is to say, it fails to
satisfy this Court’s formulations of the First Amendment’s
“strictest,” as well as its somewhat less “strict,” require-
ments. See, e. g., Sable, 492 U. S., at 126 (“compelling inter-
est” and “least restrictive means” requirements applied to
indecent telephone communications); id., at 131 (requiring
“narrowly tailored” law); Turner, 512 U. S., at 641 (using
“heightened scrutiny” to address content-neutral structural
regulations of cable systems); id., at 662 (quoting “ ‘no
greater than . . . essential’ ” language from United States v.
O’Brien, 391 U. S. 367, 377 (1968), as an example of “height-
ened,” less-than-strictest, First Amendment scrutiny); Cen-
tral Hudson, 447 U. S., at 566 (restriction on commercial
speech cannot be “more extensive than is necessary”); Flor-
ida Bar v. Went For It, Inc., 515 U. S. 618, 624 (1995) (restric-
tion must be “narrowly drawn”); id., at 632 (there must be a
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“reasonable” “fit” with the objective that legitimates speech
restriction). The provision before us does not reveal the
caution and care that the standards underlying these various
verbal formulas impose upon laws that seek to reconcile the
critically important interest in protecting free speech with
very important, or even compelling, interests that sometimes
warrant restrictions.

Several circumstances lead us to this conclusion. For one
thing, the law, as recently amended, uses other means to pro-
tect children from similar “patently offensive” material
broadcast on unleased cable channels, i. e., broadcast over
any of a system’s numerous ordinary, or public access, chan-
nels. The law, as recently amended, requires cable opera-
tors to “scramble or . . . block” such programming on any
(unleased) channel “primarily dedicated to sexually-oriented
programming.” Telecommunications Act of 1996, § 505, 110
Stat. 136 (emphasis added). In addition, cable operators
must honor a subscriber’s request to block any, or all, pro-
grams on any channel to which he or she does not wish to
subscribe. § 504, ibid. And manufacturers, in the future,
will have to make television sets with a so-called “V-chip”—
a device that will be able automatically to identify and block
sexually explicit or violent programs. § 551, id., at 139–142.

Although we cannot, and do not, decide whether the new
provisions are themselves lawful (a matter not before us),
we note that they are significantly less restrictive than the
provision here at issue. They do not force the viewer to
receive (for days or weeks at a time) all “patently offensive”
programming or none; they will not lead the viewer automat-
ically to judge the few by the reputation of the many; and
they will not automatically place the occasional viewer’s
name on a special list. They therefore inevitably lead us to
ask why, if they adequately protect children from “patently
offensive” material broadcast on ordinary channels, they
would not offer adequate protection from similar leased
channel broadcasts as well? Alternatively, if these provi-
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sions do not adequately protect children from “patently of-
fensive” material broadcast on ordinary channels, how could
one justify more severe leased channel restrictions when
(given ordinary channel programming) they would yield so
little additional protection for children?

The record does not answer these questions. It does not
explain why, under the new Act, blocking alone—without
written access requests—adequately protects children from
exposure to regular sex-dedicated channels, but cannot ade-
quately protect those children from programming on simi-
larly sex-dedicated channels that are leased. It does not
explain why a simple subscriber blocking request system,
perhaps a phone-call-based system, would adequately protect
children from “patently offensive” material broadcast on or-
dinary non-sex-dedicated channels (i. e., almost all channels)
but a far more restrictive segregate/ block/written-access
system is needed to protect children from similar broadcasts
on what (in the absence of the segregation requirement)
would be non-sex-dedicated channels that are leased. Nor
is there any indication Congress thought the new ordinary
channel protections less than adequate.

The answers to the questions are not obvious. We have
no empirical reason to believe, for example, that sex-
dedicated channels are all (or mostly) leased channels, or that
“patently offensive” programming on non-sex-dedicated
channels is found only (or mostly) on leased channels. To
the contrary, the parties’ briefs (and major city television
guides) provide examples of what seems likely to be such
programming broadcast over both kinds of channels.

We recognize, as the Government properly points out, that
Congress need not deal with every problem at once. Cf.
Semler v. Oregon Bd. of Dental Examiners, 294 U. S. 608,
610 (1935) (the legislature need not “strike at all evils at the
same time”); and Congress also must have a degree of leeway
in tailoring means to ends. Columbia Broadcasting, 412
U. S., at 102–103. But in light of the 1996 statute, it seems
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fair to say that Congress now has tried to deal with most of
the problem. At this point, we can take Congress’ different,
and significantly less restrictive, treatment of a highly simi-
lar problem at least as some indication that more restrictive
means are not “essential” (or will not prove very helpful).
Cf. Boos v. Barry, 485 U. S. 312, 329 (1988) (existence of
a less restrictive statute suggested that a challenged ordi-
nance, aimed at the same problem, was overly restrictive).

The record’s description and discussion of a different alter-
native—the “lockbox”—leads, through a different route, to a
similar conclusion. The Cable Communications Policy Act
of 1984 required cable operators to provide

“upon the request of a subscriber, a device by which the
subscriber can prohibit viewing of a particular cable
service during periods selected by the subscriber.” 47
U. S. C. § 544(d)(2).

This device—the “lockbox”—would help protect children by
permitting their parents to “lock out” those programs or
channels that they did not want their children to see. See
FCC 85–179, ¶ 132, 50 Fed. Reg. 18637, 18655 (1985) (“[T]he
provision for lockboxes largely disposes of issues involving
the Commission’s standard for indecency”). The FCC, in
upholding the “segregate and block” provisions, said that
lockboxes protected children (including, say, children with
inattentive parents) less effectively than those provisions.
See First Report and Order ¶¶ 14–15, 8 FCC Rcd, at 1000.
But it is important to understand why that is so.

The Government sets forth the reasons as follows:

“In the case of lockboxes, parents would have to dis-
cover that such devices exist; find out that their cable
operators offer them for sale; spend the time and money
to buy one; learn how to program the lockbox to block
undesired programs; and, finally, exercise sufficient
vigilance to ensure that they have, indeed, locked out
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whatever indecent programming they do not wish their
children to view.” Brief for Federal Respondents 37.

We assume the accuracy of this statement. But the reasons
do not show need for a provision as restrictive as the one
before us. Rather, they suggest a set of provisions very
much like those that Congress placed in the 1996 Act.

No provision, we concede, short of an absolute ban, can
offer certain protection against assault by a determined
child. We have not, however, generally allowed this fact
alone to justify “ ‘ “reduc[ing] the adult population . . . to . . .
only what is fit for children.” ’ ” Sable, 492 U. S., at 128
(quoting Bolger v. Youngs Drug Products Corp., 463 U. S. 60,
73 (1983), in turn quoting Butler v. Michigan, 352 U. S. 380,
383 (1957)); see Sable, supra, at 130, and n. 10. But, leaving
that problem aside, the Government’s list of practical diffi-
culties would seem to call, not for “segregate and block” re-
quirements, but, rather, for informational requirements, for
a simple coding system, for readily available blocking equip-
ment (perhaps accessible by telephone), for imposing cost
burdens upon system operators (who may spread them
through subscription fees); or perhaps even for a system that
requires lockbox defaults to be set to block certain channels
(say, sex-dedicated channels). These kinds of requirements
resemble those that Congress has recently imposed upon all
but leased channels. For that reason, the “lockbox” descrip-
tion and the discussion of its frailties reinforces our conclu-
sion that the leased channel provision is overly restrictive
when measured against the benefits it is likely to achieve.
(We add that the record’s discussion of the “lockbox” does
not explain why the law now treats leased channels more
restrictively than ordinary channels.)

There may, of course, be other explanations. Congress
may simply not have bothered to change the leased channel
provisions when it introduced a new system for other chan-
nels. But responses of this sort, like guesses about the com-
parative seriousness of the problem, are not legally adequate.
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In other cases, where, as here, the record before Congress
or before an agency provides no convincing explanation, this
Court has not been willing to stretch the limits of the plausi-
ble, to create hypothetical nonobvious explanations in order
to justify laws that impose significant restrictions upon
speech. See, e. g., Sable, supra, at 130 (“[T]he congressional
record presented to us contains no evidence as to how effec-
tive or ineffective the FCC’s most recent regulations were
or might prove to be”); Simon & Schuster, 502 U. S., at 120;
Minneapolis Star & Tribune Co. v. Minnesota Comm’r of
Revenue, 460 U. S. 575, 585–586 (1983); Arkansas Writers’
Project, 481 U. S., at 231–232.

Consequently, we cannot find that the “segregate and
block” restrictions on speech are a narrowly, or reasonably,
tailored effort to protect children. Rather, they are overly
restrictive, “sacrific[ing]” important First Amendment inter-
ests for too “speculative a gain.” Columbia Broadcasting,
412 U. S., at 127; see League of Women Voters, 468 U. S.,
at 397. For that reason they are not consistent with the
First Amendment.

IV

The statute’s third provision, as implemented by FCC reg-
ulation, is similar to its first provision, in that it too permits
a cable operator to prevent transmission of “patently offen-
sive” programming, in this case on public access channels.
1992 Act, § 10(c); 47 CFR § 76.702 (1995). But there are four
important differences.

The first is the historical background. As Justice Ken-
nedy points out, see post, at 788–790, cable operators have
traditionally agreed to reserve channel capacity for public,
governmental, and educational channels as part of the con-
sideration they give municipalities that award them cable
franchises. See H. R. Rep. No. 98–934, at 30. In the terms
preferred by Justice Thomas, see post, at 827–828, the re-
quirement to reserve capacity for public access channels is
similar to the reservation of a public easement, or a dedica-
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tion of land for streets and parks, as part of a municipality’s
approval of a subdivision of land. Cf. post, at 793–794 (opin-
ion of Kennedy, J.). Significantly, these are channels over
which cable operators have not historically exercised edito-
rial control. H. R. Rep. No. 98–934, supra, at 30. Unlike
§ 10(a) therefore, § 10(c) does not restore to cable operators
editorial rights that they once had, and the countervailing
First Amendment interest is nonexistent, or at least much
diminished. See also post, at 792–793 (opinion of Ken-
nedy, J.).

The second difference is the institutional background that
has developed as a result of the historical difference. When
a “leased channel” is made available by the operator to a
private lessee, the lessee has total control of programming
during the leased time slot. See 47 U. S. C. § 532(c)(2).
Public access channels, on the other hand, are normally sub-
ject to complex supervisory systems of various sorts, often
with both public and private elements. See § 531(b) (fran-
chising authorities “may require rules and procedures for the
use of the [public access] channel capacity”). Municipalities
generally provide in their cable franchising agreements for
an access channel manager, who is most commonly a non-
profit organization, but may also be the municipality, or, in
some instances, the cable system owner. See D. Brenner,
M. Price, & M. Myerson, Cable Television and Other Non-
broadcast Video ¶ 6.04[7] (1993); P. Aufderheide, Public Ac-
cess Cable Programming, Controversial Speech, and Free
Expression (1992) (hereinafter Aufderheide), reprinted in
App. 61, 63 (surveying 61 communities; the access manager
was: a nonprofit organization in 41, a local government offi-
cial in 12, the cable operator in 5, and an unidentified entity
in 3); D. Agosta, C. Rogoff, & A. Norman, The Participate
Report: A Case Study of Public Access Cable Television in
New York State 28 (1990) (hereinafter Agosta), attached as
Exh. K to Joint Comments for the Alliance for Community
Media et al., filed with the FCC under MM Docket No. 92–
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258 (materials so filed hereinafter FCC Record) (“In 88% [of
New York public access systems] access channels were pro-
grammed jointly between the cable operator and another in-
stitution such as a university, library, or non-profit access
organization”); id., at 28–32, FCC Record; Comments of Na-
tional Cable Television Association Inc., at 14, FCC Record
(“Operators often have no involvement in PEG channels that
are run by local access organizations”). Access channel ac-
tivity and management are partly financed with public
funds—through franchise fees or other payments pursuant
to the franchise agreement, or from general municipal funds,
see Brenner, Price, & Myerson, supra, ¶ 6.04[3][c]; Aufder-
heide, App. 59–60—and are commonly subject to supervision
by a local supervisory board. See, e. g., D. C. Code Ann.
§ 43–1829 (1990 and Supp. 1996); Lynchburg City Code § 12.1–
44(d)(2) (1988).

This system of public, private, and mixed nonprofit ele-
ments, through its supervising boards and nonprofit or gov-
ernmental access managers, can set programming policy and
approve or disapprove particular programming services.
And this system can police that policy by, for example,
requiring indemnification by programmers, certification of
compliance with local standards, time segregation, adult con-
tent advisories, or even by prescreening individual pro-
grams. See Second Report and Order ¶ 26, 8 FCC Rcd, at
2642 (“[F]rom the comments received, it appears that a num-
ber of access organizations already have in place procedures
that require certification statements [of compliance with local
standards], or their equivalent, from access programmers”);
Comments of Boston Community Access and Programming
Foundation, App. 163–164; Aufderheide, id., at 69–71; Com-
ments of Metropolitan Area Communications Commission 2,
FCC Record; Reply Comments of Waycross Community
Television 4–6, FCC Record; Reply Comments of Columbus
Community Cable Access, Inc., App. 329; Reply Comments
of City of St. Paul, id., at 318, 325; Reply Comments of Erik
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Mollberg, Public Access Coordinator, Ft. Wayne, Ind., 3,
FCC Record; Comments of Defiance Community Television
3, FCC Record; Comments of Nutmeg Public Access Televi-
sion, Inc., 3–4, FCC Record. Whether these locally account-
able bodies prescreen programming, promulgate rules for
the use of public access channels, or are merely available to
respond when problems arise, the upshot is the same: There
is a locally accountable body capable of addressing the prob-
lem, should it arise, of patently offensive programming
broadcast to children, making it unlikely that many children
will in fact be exposed to programming considered patently
offensive in that community. See 56 F. 3d, at 127–128; Sec-
ond Report and Order ¶ 26, 8 FCC Rcd 2642.

Third, the existence of a system aimed at encouraging and
securing programming that the community considers valu-
able strongly suggests that a “cable operator’s veto” is less
likely necessary to achieve the statute’s basic objective, pro-
tecting children, than a similar veto in the context of leased
channels. Of course, the system of access managers and
supervising boards can make mistakes, which the operator
might in some cases correct with its veto power. Balanced
against this potential benefit, however, is the risk that the
veto itself may be mistaken; and its use, or threatened use,
could prevent the presentation of programming, that, though
borderline, is not “patently offensive” to its targeted audi-
ence. See Aufderheide, App. 64–66 (describing the pro-
grams that were considered borderline by access managers,
including sex education, health education, broadcasts of polit-
ically marginal groups, and various artistic experiments).
And this latter threat must bulk large within a system that
already has publicly accountable systems for maintaining
responsible programs.

Finally, our examination of the legislative history and the
record before us is consistent with what common sense sug-
gests, namely, that the public/nonprofit programming control
systems now in place would normally avoid, minimize, or
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eliminate any child-related problems concerning “patently
offensive” programming. We have found anecdotal refer-
ences to what seem isolated instances of potentially indecent
programming, some of which may well have occurred on
leased, not public access, channels. See 138 Cong. Rec. 984,
990 (1992) (statement of Sen. Wirth) (mentioning “abuses” on
Time Warner’s New York City channel); but see Comments
of Manhattan Neighborhood Network, App. 235, 238 (New
York access manager noting that leased, not public access,
channels regularly carry sexually explicit programming in
New York, and that no commercial programs or advertising
are allowed on public access channels); Brief for Time
Warner Cable as Amicus Curiae 2–3 (indicating that rele-
vant “abuses” likely occurred on leased channels). See also
138 Cong. Rec., at 989 (statement of Sen. Fowler) (describing
solicitation of prostitution); id., at 985 (statement of Sen.
Helms) (identifying newspaper headline referring to mayor’s
protest of a “strip act”); 56 F. 3d, at 117–118 (recounting com-
ments submitted to the FCC describing three complaints of
offensive programming); Letter from Mayor of Rancho Palos
Verdes, FCC Record; Resolution of San Antonio City Coun-
cil, No. 92–49–40, FCC Record.

But these few examples do not necessarily indicate a sig-
nificant nationwide pattern. See 56 F. 3d, at 127–128 (public
access channels “did not pose dangers on the order of magni-
tude of those identified on leased access channels,” and “local
franchising authorities could respond” to such problems “by
issuing ‘rules and procedures’ or other ‘requirements’ ”).
The Commission itself did not report any examples of “inde-
cent” programs on public access channels. See Second Re-
port and Order, 8 FCC Rcd, at 2638; see also Comments of
Boston Community Access and Programming Foundation,
App. 162–163 (noting that the FCC’s Notice of Proposed
Rulemaking, 7 FCC Rcd 7709 (1992), did not identify any
“inappropriate” programming that actually exists on public



518US3$89Q 05-29-99 19:07:57 PAGES OPINPGT

765Cite as: 518 U. S. 727 (1996)

Opinion of Breyer, J.

access channels). Moreover, comments submitted to the
FCC undermine any suggestion that prior to 1992 there
were significant problems of indecent programming on public
access channels. See Agosta 10, 28, FCC Record (surveying
76 public access systems in New York over two years, and
finding “only two examples of controversial programming,
and both had been settled by the producers and the access
channel”); Reply Comments of Staten Island Community
Television 2, FCC Record (“Our access channels have been
on the air since 1986 without a single incident which would
be covered by Section 10 of the new law”); Reply Comments
of Waycross Community Television, at 2, FCC Record (“[I]n-
decent and obscene programs . . . [have] never been cablecast
through Waycross Community Television during our entire
ten year programming history”); Reply Comments of Cam-
bridge Community Television, App. 314 (“In Cambridge less
than one hour out of 15,000 hours of programming CCTV has
run in the past five year[s] may have been affected by the
Act”); ibid. (“CCTV feels that there simply is not a problem
which needs to be fixed”); Reply Comments of Columbus
Community Cable Access, Inc., id., at 329 (“ACTV is un-
aware of any actions taken by the cable operators under [a
local law authorizing them to prohibit “legally obscene mat-
ter”] within the last 10 years”); Reply Comments of Cincin-
nati Community Video, Inc., id., at 316 (“[I]n 10 years of ac-
cess operations with over 30,000 access programs cablecast
not a single obscenity violation has ever occurred”); Com-
ments of Defiance Community Television, at 2–3, FCC Rec-
ord (in eight years of operation, “there has never been a
serious problem with the content of programming on the
channel”).

At most, we have found borderline examples as to which
people’s judgment may differ, perhaps acceptable in some
communities but not others, of the type that petitioners fear
the law might prohibit. See, e. g., Aufderheide, App. 64–66;
Brief for Petitioners in No. 95–124, p. 7 (describing depiction
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of a self-help gynecological examination); Comments of Time
Warner Entertainment Co., App. 252 (describing an Austin,
Tex., program that included “nude scenes from a movie,” and
an Indianapolis, Ind., “ ‘safe sex’ ” program). It is difficult
to see how such borderline examples could show a compelling
need, nationally, to protect children from significantly harm-
ful materials. Compare 138 Cong. Rec., at 985 (statement
of Sen. Helms) ( justifying regulation of leased access chan-
nels in terms of programming that depicts “bestiality” and
“rape”). In the absence of a factual basis substantiating the
harm and the efficacy of its proposed cure, we cannot assume
that the harm exists or that the regulation redresses it. See
Turner, 512 U. S., at 664–665.

The upshot, in respect to the public access channels, is a
law that could radically change present programming-related
relationships among local community and nonprofit super-
vising boards and access managers, which relationships are
established through municipal law, regulation, and contract.
In doing so, it would not significantly restore editorial rights
of cable operators, but would greatly increase the risk that
certain categories of programming (say, borderline offensive
programs) will not appear. At the same time, given present
supervisory mechanisms, the need for this particular provi-
sion, aimed directly at public access channels, is not obvious.
Having carefully reviewed the legislative history of the Act,
the proceedings before the FCC, the record below, and the
submissions of the parties and amici here, we conclude that
the Government cannot sustain its burden of showing that
§ 10(c) is necessary to protect children or that it is appro-
priately tailored to secure that end. See, e. g., Columbia
Broadcasting, 412 U. S., at 127; League of Women Voters,
468 U. S., at 398–399; Sable, 492 U. S., at 126. Consequently,
we find that this third provision violates the First
Amendment.
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V

Finally, we must ask whether § 10(a) is severable from the
two other provisions. The question is one of legislative
intent: Would Congress still “have passed” § 10(a) “had
it known” that the remaining “provision[s were] invalid”?
Brockett v. Spokane Arcades, Inc., 472 U. S. 491, 506 (1985).
If so, we need not invalidate all three provisions. New York
v. Ferber, 458 U. S., at 769, n. 24 (citing United States v.
Thirty-seven Photographs, 402 U. S. 363 (1971)).

Although the 1992 Act contains no express “severability
clause,” we can find the Act’s “severability” intention in its
structure and purpose. It seems fairly obvious Congress
would have intended its permissive “leased access” channels
provision, § 10(a), to stand irrespective of § 10(c)’s legal fate.
That is because the latter provision concerns only public,
educational, and governmental channels. Its presence had
little, if any, effect upon “leased access” channels; hence its
absence in respect to those channels could not make a sig-
nificant difference.

The “segregate and block” requirement’s invalidity does
make a difference, however, to the effectiveness of the per-
missive “leased access” provision, § 10(a). Together they
told the cable system operator: “Either ban a ‘patently offen-
sive’ program or ‘segregate and block’ it.” Without the
“segregate and block” provision, cable operators are afforded
broad discretion over what to do with a patently offensive
program, and because they will no longer bear the costs of
segregation and blocking if they refuse to ban such pro-
grams, cable operators may choose to ban fewer programs.

Nonetheless, this difference does not make the two provi-
sions unseverable. Without the “segregate and block” pro-
vision, the law simply treats leased channels (in respect to
patently offensive programming) just as it treats all other
channels. And judging by the absence of similar segregate
and block provisions in the context of these other channels,
Congress would probably have thought that § 10(a), standing
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alone, was an effective (though, perhaps, not the most effec-
tive) means of pursuing its objective. Moreover, we can find
no reason why, in light of Congress’ basic objective (the pro-
tection of children), Congress would have preferred no provi-
sions at all to the permissive provision standing by itself.
That provision, capable of functioning on its own, still helps
to achieve that basic objective. Consequently, we believe
the valid provision is severable from the others.

VI

For these reasons, the judgment of the Court of Appeals
is affirmed insofar as it upheld § 10(a); the judgment of the
Court of Appeals is reversed insofar as it upheld § 10(b) and
§ 10(c).

It is so ordered.




