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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

AMERICAN AMUSEMENT MACHINE,
ASSOCIATION, et d.,

Hantiffs,
CAUSE NO. IP00-1321-C H/G
V.

TERI KENDRICK, et dl.,

N N N N N N N N N NS

Defendants.

ENTRY ON MOTION FOR PRELIMINARY INJUNCTION

Introduction and Summary

The Firs Amendment does not prohibit states from restricting children’ s access to pornography
eventhough adults accessto the same sexudly explicit materias may not be restricted. See Ginsberg v.
New York, 390 U.S. 629 (1968). This case presents questions about the extension of this rule of First
Amendment law to video gameswithimagesof grgphic violence. Indianapolis General Ordinance No. 72-
2000 regtricts the display and operation of coin-operated amusement machines (primarily video games)
deemed “harmful to minors’ if they include ether “strong sexua content” or “graphic violence,” asthose
terms are defined more specificaly inthe Ordinance. Under the Ordinance, children may not play or watch

such games without a parent’ s permission.



Aantiffs are in the busness of manufacturing, didributing, or displaying video games. They have
no quarrel with the Ordinance's restriction on children’s access to games with “strong sexud content.”
Fantiffs contend, however, that the Ordinance’ srestrictions on games with*“ grgphic violence” are content-
based restrictions on speech that violate the First Amendment and that the Ordinance is uncongtitutionaly

vague. Plantiffs seek prdiminary injunctive relief againg its enforcemen.

Thefirg issue hereis whether violent video games are forms of expression protected by the First
Amendment at dl. At this preliminary injunction stage of the case, the court concludes that at least some

video games are expression entitled to First Amendment protection.

The second broad issue iswhether alocal government may restrict children’ saccessto gameswith
graphic violence, just as Ginsberg shows a government may restrict access to games with explicit sexud
content. The court finds for severa reasons that plaintiffs are unlikely to show that the Ordinance's
redtrictions on children’ saccess to gameswithgraphic violenceviolaethe First Amendment. Firgt, the City
has shown that it hasimportant and |egitimate reasons to be concerned about violent video games causing
harm to children. Second, the court is not persuaded there is any principled congtitutiona difference
between sexudly explicit materid and graphic violence, at least when it comes to providing such materid
to children. Third, the Ordinance is carefully tallored to address the potential harm to children without
infringing upon other First Amendment interests.  The Ordinance does not bar or significantly limit adults
from usng the games in question, it does not engage in viewpoint discrimination, it does not limit the

expression of ideas or other messages, and it authorizes only civil enforcement mechanisms.



Inshort, the Ordinancereflectsa careful, reasonable, and limited extension of the principlesapplied
inGinsberg to protect childrenfrom pornography. The court aso findsthat plaintiffs are unlikely to prevail
onther vagueness chdlenge to the Ordinance. The court therefore deniesplaintiffsS motion for preliminary
injunction. Thisentry sets forththe court’ sfindings of fact and conclusons of law pursuant to Fed. R. Civ.

P. 52 and 65.

Factual Background

The Ordinance

Onduly 10, 2000, the City-County Council of the City of Indianapolis and MarionCounty adopted
Generd Ordinance No. 72 regarding the operationand display of currency-operated amusement machines
(“video games’). The Ordinance restricts children’ saccess to video games containing graphic violence or

strong sexud content by regulating the establishments that offer video games to the public.?

For congtitutiona purposes, the most important parts of the Ordinance are the definitionsfor games
that are “harmful to minors” Those definitions trigger the subgtantive prohibitions of the Ordinance onthe

display of such games.

Harmful to minors means an amusement machine that predominantly appeals to minors
morbid interest in violence or minors prurient interest in sex, is patently offendgve to
prevaling standards in the adult community as a whole with respect to what is suitable
materid for persons under the age of eighteen (18) years, lacks serious literary, artidtic,
politica or scientific vaue asawhole for persons under the age of eighteen(18) years, and:

The full text of Ordinance 72, including the preamble, is st forth in the attached Exhibit A.
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@ Contains graphic violence; or
2 Contains strong sexud content.

Graphic violence means an amusement maching s visud depiction or representation of
redidic seriousinjury to ahuman or human-like being where such serious injury includes
amputation, decapitation, dismemberment, bl oodshed, mutilation, maiming or disfiguration.

Strong sexual content means the visua depiction or representation by an amusement
meachine of nudity or explicit human sexud behavior by any humanor human-likebeingin
one or more of the falowing forms. masturbation; deviate sexual conduct; sexua
intercourse; or, fondling of genitas.

Nudity means an amusement machine€ s visud depiction or representationof humanmde
or female genitds, pubic area or buttocks with less than afully opague covering, or of a
femde breast with less than a fully opague covering of any part of the nipple, or the
showing of covered mae genitalsin adiscernibly turgid Sate.

City-County Genera Ordinance No. 72-2000, amending Revised Code of the Consolidated City of
Indiangpolis and Marion County 8 831-1. For purposes of the Ordinance, a minor is any unemancipated

person under the age of 18. Id.

Section 831-5 of the City’s Code, as amended by the Ordinance, sets forth the substantive

prohibitions that apply to “regidrants,” who operate five or more video games in one location:

(h It shdl be unlawful for a registrant, a registrant’s agent, or an employee of an
amusement location knowingly to alow a minor who is not accompanied by the minor’'s
parent, guardianor custodianto operate inthe amusement | ocationan amusement machine
that is harmful to minors.

0] It shal be unlawful for aregistrant to operate an amusement location unless each
amusement mechine that is harmful to minors in the amusement location displays a
conspicuous dgn indicating that the machine may not be operated by a minor under
eighteen (18) years of age unlessthe minor isaccompanied by hisor her parent, guardian,
or cugtodian. If amusement machines that are harmful to minorsare displayed together in
anareaseparate fromamusement machinesthat are not harmful, asingle conspicuous Sgn



inthat area or at the entrance to that areamay be used to mark the group of machines for
purposes of this subsection.

()] It shdl be unlawful for aregidrant to make avalabdle to patrons any amusement

mechine that isharmful to minors within ten (10) feet of an amusement machine that is not

harmful. It shdl further be unlawful for a registrant not to separate amusement machines

that are harmful to minors from other machines by some form of partition, divider, drape,

barrier, panel, screen, or wall that completely obstructs the view of persons outside the

partitioned area of the playing surface or digplay screen of the machines that are harmful

to minors. It shdl be unlawful for a regidtrant, registrant’s agent, or employee of an

amusement location to dlow a minor who is not accompanied by his or her parent,

guardian, or custodian into the partitioned area.?

Violations of the Ordinance are punisheble by civil fines under Section 103-3 of the Code. The
minimum fine for aviolaion is $200. No more than one violation may be assessed on any one day. For
multiple violations, aregistrant or exhibitor may losethe right to make available to the public any machines
that are “harmful to minors.” The City may aso suspend or revoke an amusement location's registration

in some circumstances. See 88 831-5(k)-(1), 831-6(i), 831-9.

The record includes an unusudly extensve legidative history for aloca ordinance. Councillor
Rozdle Boyd introduced an early version of the Ordinance to the City-County Council on April 10, 2000,
whichwasreferred to the Rulesand Public Policy Committee. Ex. P-61. At two meetings the Committee
debated the proposa and heard extensive public comment from industry representatives and community

interest groups. Exs. P-51, P-52. In addition, severd reports on the subject of children and violence in

The three subsections of the Ordinance quoted inthe text apply to “registrants,” who are licensed
operators of establishments with five or more games in one location. Pardle provisions apply to
“exhibitors’ of video games, who operate locations with four or fewer games. The principa digtinction
between*“registrants’ and “exhibitors’ concerns the manner inwhicheachtype of establishment isrequired
to organize and monitor the physical spacewherethe gamesare displayed. See 88 831-5(h)-(1), 831-6(f)-
@i).
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the media were made available to the Committee members. Ex. P-64. In response to comments on the
origina proposa, the Committee made severa substantive changes and sent the amended proposal to the
full City-County Council. Ex. P-52. The Council passed the Ordinance on July 10, 2000, and the Mayor

of Indianapolis signed the legidation on duly 17, 2000. Ex. P-533

The preamble to the Ordinance invokesthe City’ s* compdlinginterestsin protecting the well-being
of minors, inprotecting parents' authority to shied their minor childrenfrominfluences that the parents find
inappropriate or offensve, and in reducing juvenile crime.” The preamble then satsforththe need for and
purpose of the Ordinance by: (1) noting that * courts have recognized that minorsare affected by and may
be protected from patently offensve sex-related materid;” (2) asserting that “recent academic literature
corroborates the finding of earlier studies that violent video games produce psychological effects in minor
childrenand that prolonged exposureto violent video gamesincreasesthe likelihood of aggressoninminor
children,” citing a particular study that aso reviewed past research; (3) referring to “growing evidence of
the harmful effects of violent video games’ that had led Congress and the Federd Trade Commisson to
investigate such matters, (4) dting testimony before a congressona committee to the effect that fourth
through eighth graders report spending an average of from haf an hour to two and a hdf hours a week
playing video gamesinarcades,; and (5) asserting that parentsare lessablein public placesthaninthe home

to control the levels of violence and sexud content to which their children are exposed.

3The Ordinance was to take effect on September 1, 2000. However, through an agreement
reached between the parties after this action wasfiled, city officids agreed not to enforce the Ordinance
until 24 hours after this court rules on plaintiffs motion for a preliminary injunction.
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Il. Evidence about Video Games

Coin-operated video games are aninteractive formof entertainment. Each gameisusudly asand-
aone, sdlf-contained machine congsting of both hardware and software. The player manipulates manud
controls, such as guns, buttons, joy sticks, or steering wheels, in order to affect an imaginary computer-
generated action sequence displayed onascreen. IntheCity’ slivedemondration at the hearing, the player
participated in the action as a sniper firing an dectronic rifle & “enemies’ in a game caled “Slent Scope
2" Inagame cdled “Morta Kombat 3,” the player controlled a martid arts fighter engaged in combat

againgt computer-controlled opponents.

The record identifies Sx commonly recognized categories of video games. “action-adventure”
games, puzzle games, ports games, driving games, fighting games, and shooting games. The categories
are convenient but not exhaugtive or mutudly exclusive. Nearly dl games contain some sort of scoring
mechanism by which a player canmeasure hisor her progressinthe game and compare his or her playing
illstothe skills of others. In afighting game, the player might score points based on the time it takes to
defeat an opponent or the difficulty leve of the fighting match. In an action-adventure game, a player might

score points by accomplishing acertain set of tasks in the face of various obstacles.

At the hearing on plaintiffs mation for a prdiminary injunction, an art director fromavideo game
development company described the typica game development process. As one might imagine, a new
video game begins as a creative concept in the minds of the game developers. Teams of artists draw

sketches of the characters and create “ story boards’ that depict the action sequences of the game. The



story line and themes of the game help guide the development of this “concept art.” Computer
programmers then take the concept art and create digital versons of the characters and the background
scenes. The characters and scenes are then fully animated, and audio engineers add sound and music to

the games.

The visud and audio presentationis meant to be interesting as well asinformative in the sense that
it provides cuesthat help guide the player through various stages of the game. Visud and audio effectsare
asoused as“rewards’ for skillful and successful play. In addition, when no one is playing the game, most
video games operate in an “attract mode”’ — essentidly advertisng themsaves to prospective players. In
the “attract mode,” the screen may show excerpts from the game, give ingtructions as to how the gameis

played, or introduce the characters and story line incorporated into the game.

The plantiffs game development witness further testified that video games are continuoudy
increasing in complexity. Many of today’ s games include three-dimensional smulated environments and
full motionvideo amilar to the technology used in computer-animated festurefilms. From beginning to end,
the running time to complete a game can be eight hoursor more. Further specifics about video gamesand

the research about their effects are set forth in discussion of specific issues.

[1. The Parties

Thesevenplaintiffsinthis action seek to protect their owninterestsaswel asthe interestsof aclass

of businesses whose interests would be smilarly affected by enforcement of the challenged provisions of



the Ordinance. (At this point no motion for class cetification has been filed) Plantiffs Namco
Cybertainment, Inc. and B.J. Novdty, Inc. own and operate amusement machines in the City of
Indianapalis. The Ordinancedirectly regulatesthesetwo plaintiffs. Plaintiffs Shaffer Distributing Company
and Cleveland Coin Machine Exchange, Inc. distribute entertainment machinesinthe City of Indiangpolis.
They seek to ensure that sales of their products are not hindered by the Ordinance. Plaintiffs American
Amusement Machine Association, Amusament & Musc Operators Association, and the Indiana
Amusement & Mudc Operators Association are trade organizations seeking to protect the interests of

members whose businesses are likely to be affected by the Ordinance.

Defendants in this action are various officids of the City of Indiangpolis and Marion County who
have respongbility for enforcement of the Ordinance. Defendant Bart Peterson is the Mayor of
Indianapolis. Defendant Teri Kendrick is the designated city prosecutor. Defendant Jack Cottey isthe
Sheiff for Marion County, and defendant Jerry Barker is the Chief of Police of the Indiangpolis Police
Depatment. All named defendants have been sued only in their officid capacities, and dl arereferred to

collectively here as “the City.”

Discussion

The Issues and Claims

The City wrote the Ordinance with a close eye on Firs Amendment issues and the prospect of a
chdlenge like this one. The City contends first that video games smply are not a form of expresson

protected under the First Amendment. Several courts reached that conclusion with respect to earlier, less
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sophisticated video gamesinthe early 1980s. Assuming that such gamesareprotected at al under the First
Amendment, the City initsdrafting tried to follow the reasoning of Ginsberg v. New York, 390 U.S. 629
(1968), which upheld similar restrictions on children’ s access to pornography as reasonable measures to
protect children from harm. The City contends there is no principled congtitutiond ditinction between
pornography and graphic violence, at least withrespect to children. Inwriting the Ordinance, the City dso
made a careful and deliberate effort to take the standard for unprotected obscenity as to adults and to

adapt it to graphic violence for children. See Miller v. California, 413 U.S. 15, 24 (1973).

Paintiffs respond that video games, at least the more e aborate games now in drculaion, qudify
as protected expresson under the First Amendment. Plaintiffs therefore contend the Ordinance is an
unconstitutional content-based restriction on protected speech. Plaintiffs also clam that the rule of
Ginsberg v. New York is limited to materid of a sexua nature and that the Ordinance could be
congtitutiond only if the City could show it usesthe least retrictive possble means to serve a compelling
governmentd interest, which plaintiffs contend would require definitive proof that violent video gamesin
fact cause harmto children. Asaseparate but related cdlaim for injunctive relief, plaintiffs aso contend that
the Ordinance is unconditutiondly vague —that it fails to provide the ordinary citizenwith adequate notice

of the prohibited conduct and fails to cabin the discretion of law enforcement personnel.

-10-



. Preliminary Injunction Sandard

To obtain a preiminary injunction, plaintiffs must show (1) areasonable likelihood of success on
the merits, (2) irreparable harmif the preiminary injunctionis denied, and (3) the inadequacy of any remedy
at law. SeeGrossbaumv. Indianapolis-Marion County Building Auth., 100 F.3d 1287, 1291 (7th Cir.
1996). If this threshold showing is made, the court baances the harm to plaintiffs if the prdiminary
injunction iswrongly denied againgt the harm to the defendant if the injunction iswrongly granted. Inthe
find step of the equitable andysis, the court must consider the public interest by weighing the effect that
ether granting or denying the injunction will have on nonparties. See Grossbaum, 100 F.3d at 1291;
Erickson v. Trinity Theatre, Inc., 13 F.3d 1061, 1067 (7thCir. 1994); Abbott Laboratoriesv. Mead
Johnson & Co., 971 F.2d 6, 12 (7th Cir. 1992); Roland Machinery Co. v. Dresser Industries, Inc., 749

F.2d 380, 386-88 (7th Cir. 1984).

Where plaintiffs assert aviolation of their free speech rights, such clams ordinarily satisfy at least
the minmum requirementsfor irreparable harm and inadequacy of lega remedies. Asinmost free speech
cases, therefore, if plantiffs could show they were likdy to prevail ontheir congtitutiona dams, they would

be entitled to a preiminary injunction.

1. Video Games as Protected Expression

The threshold issue is whether video games are forms of expression entitled to any protection at
al under the Firs Amendment. In the early 1980s, most courts examining the issue concluded that the

video games of that erawere not protected by the First Amendment. See, e.g., America’ s Best Family
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Showplace Corp. v. Cityof New York, 536 F. Supp. 170, 173-74 (E.D.N.Y. 1982) (finding that video
games were “ pure entertainment” not protected by the Firss Amendment because there was no “dement
of information or some ideabeing communicated’); Malden Amusement Co. v. City of Malden, 582 F.
Supp. 297, 299 (D. Mass. 1983) (adopting America’ sBest andyss); Mar shfield Family Skateland, Inc.
v. Town of Marshfield, 450 N.E.2d 605, 609-10 (Mass. 1983) (rgecting Firs Amendment chalenge
to town's total prohibition on coin-activated amusement devices, court considered evidence of “Ms.
Pac-Man,” “Tron,” “Donkey Kong,” “Zaxxon,” and “Kangaroo”), appeal dismissed, 464 U.S. 987
(1983); Caswell v. Licensing Comm’'n, 444 N.E.2d 922, 926-27 (Mass. 1983) (finding no First
Amendment protectionfor video gameswhere city denied licensefor automatic amusement devices; court
consdered evidence of “ Space Invaders’); City of Warren v. Walker, 354 N.W.2d 312, 316-17 (Mich.
App. 1984) (holding that ordinance redtricting children under age 17 from playing video games did not

violate Firs Amendment).

The reasoning of the Supreme Judicid Court of Massachusettsreflects these courts' approaches
to the relatively new medium in the 1980s. In 1983, the Massachusetts court stated:

From the record before us, it appearsthat any communication or expression of ideas that

occurs during the playing of a video game is purely inconsequentia. Caswell has

succeeded inestablishing only that video games are more technologically advanced games

than pinbdl or chess. That technologica advancement done, however, does not impart
First Amendment status to what is an otherwise unprotected game.

Caswell, 444 N.E.2d a 927 (rgecting anaogies to movies and televison as entertainment).
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However, these courts in the 1980s did not foreclose the possibility that further development of
video games might transform them into a medium of protected expresson. Later in the same year, the
M assachusetts court re-examined and followed Caswell, but also emphasized that Caswell’ s result was
fact-sengitive and not intended to foreclose dl debate on the issue of video games as speech. The court
cautioned: “We recognize that in the future video games which contain sufficient communicative and
expressive dements may be created.” Marshfield Family Skateland, 450 N.E.2d at 609-10; see also
Tommy & Tinalnc. v. Department of Consumer Affairs, 459 N.Y.S.2d 220, 226-27 (N.Y. Sup. Ct.
1983) (finding that video games considered inthe case were not speech but leavingopen the possibility that
“games. . . of a different nature’ may be entitled to First Amendment protection), aff’ d, 464 N.Y.S.2d

132 (N.Y. App. Div. 1983), aff'd mem., 464 N.E.2d 988 (N.Y. 1984).

It appears that few courts squarely addressed the issue during the 1990s, which was a period of
subgtantia innovationinthe video game indudry. 1n 1991 the Seventh Circuit upheld aloca ordinance that
prohibited minors from playing video games during school hours.  The court declined to decide whether
video games are protected by the First Amendment and commented:

Onthe basis of the complaint done, we cannot tell whether the video gamesat issue here

are amply modern day pinbadl machines or whether they are more sophisticated

presentations invalving storyline and plot that convey to the user a sgnificant artistic

message protected by the first amendment. Nor is it clear whether these games may be
considered works of art. To hold on this record that all video games —no matter what

ther content — are completely devoid of artisic vdue would require us to make an

assumption entirely unsupported by the record and perhaps totadly a odds with redlity.

Rothner v. City of Chicago, 929 F.2d 297, 303 (7th Cir. 1991) (emphasisin origind). In Rothner the

court assumed for purposes of its decison that the games might have included protected expresson. The
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court thenfound that the ordinance il amounted to areasonable restrictiononthe time, place, and manner
of expression. Seeid. Whether video games can be protected speech remans undecided inthe Seventh
Circuit and gpparently in other circuitsaswel. SeeMiller v. City of South Bend, 904 F.2d 1081, 1098-
99 (7th Cir. 1990) (en banc) (Posner, J., concurring) (suggesting that video gamesfdl ina“gray area” and
that government has a greater scope for regulation in this areawhichmay be outs de the boundaries of the

Firs Amendment), rev’ d sub nom. Barnesv. Glen Theatre, Inc., 501 U.S. 560 (1991).

Fantiffsinthis case argue that the once-predicted future of video gameshasarrived, that the video
games of the year 2000 have gone far beyond the smple displaysin “ Space Invaders’ and “ Pac-Man,”
and that many of today’s games are highly interactive versons of movies and storybooks, replete with
digita art, mudc, complex plots, and character development. The City argues that the limitations of the
early medium have not been transcended and that, fundamentdly, video games are gill most closdly

andogous to mechanical pinbal machines or shooting gdleries & alocd fair.

Asagenerd matter, video gameswill be protected under the First Amendment only if they indude
auffident communicative, expressive, or informaive eements to fdl at least within the outer limits of
condtitutiondly protected speech. The Supreme Court has never articulated a precisetest for determining
how the Firs Amendment protects a given form of expresson. Instead, the Court has stated generdly:
“Each medium of expresson . . . must be assessed for First Amendment purposes by standards suited to
it, for each may present its own problems.” Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546,
557 (1975); see dso David B. Goroff, The First Amendment Sde Effects of Curing Pac-Man Fever,

84 Colum. L. Rev. 744 (1984) (andyzing the medium and arguing that video games are entitled to First
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Amendment protection). Any given form of entertainment, activity, or interaction may or may not be
protected under the First Amendment. Rather than using these labels, the court finds it more productive

to discuss the actua evidence presented by the parties.

Pantiffs evidence about the expressve components of video games centered on the “ Gauntlet”
series of action-adventurevideo games. Theseriesincludes Gauntlet Legendsand Gauntlet Legacy, which
werebothreleasedwithinthe last three years. These gamesare currency-operated “amusement machines’

as that term is defined in the Ordinance.

The Gauntlet Legacy story line dedls with a fantasy world conssting of eight “redlms’ and an
“underworld.” The eight redms are ruled by a powerful wizard named Sumner, while the underworld is
ruled by the principd villan of the story, Skorne.  In the background story, Sumner’s younger brother,
Garm, accidentaly opened a portd between the eight realms and the underworld. Skorne and hisforces
used the portd to invadethe eght redims and disrupt Sumner’ s peaceful rule. Vanquishing the forces of the
underworld from each of the eight relms appears to be the god of the game, and, as best as can be
deciphered from the record, a player participates in the action as one of aght “heroes’ who can assst
Sumner in attempting to defeat the underworld’ s “eight greet dbominations.” The players travel to each
rem in search of “items of legend” that will assst theminther task to recover the keys to the underworld

and eventudly to defeat the forces of Skorne once and for dll.

Fantiffs did not demongtrate a video game from the Gauntlet series, and the court does not have

any information about whether the seriesincludes graphic violence or strong sexud content for purposes
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of the Ordinance. There is dso some ambiguity as to how much of the detailed story line is actudly
communicated to the players and as to how this communication takes place. However, the City did not

attempit to rebut plaintiffs description of the action-adventure games.

Without any attempt to assess artistic merit, the court finds that the visud art and the description
of the action-adventure games in the record support plaintiffs contention that at least some video games
contain protected expresson. Itisdifficult for First Amendment purpaoses to find ameaningful distinction
betweenthe Gauntlet game sability to communicate astory line and that of amovie, televisonshow, book,
or — perhaps the best andogy — a comic book. Certainly the distinction cannot be Smply that the game
isinteractive. The Internet is an interactive medium and receives First Amendment protection. See Reno
v. ACLU, 521 U.S. 844, 868-69 (1997). Town hdl meetings and some theetricd performances are

interactive, and their expression is dso protected.

As a further indication that at least some video games contain protected forms of expresson, it
would be theoretically possible for alaw to engage in“viewpoint discrimination” inregulating video games.
One canimagine alaw requiring that, in games involving conflict and/or combat of some type, the player
not be associated with forces of evil, darkness, or authoritarianism. In the opening sequence of “ Silent

Scope 2,” for example, the player adoptsthe role of a sniper whose missonisto shoot enemy “terrorists’

“Some fantasy adventure books are dso “interactive’ in that the reader make choices at critical
points in the narrative and then flips to a page where the story continues based on the reader’ s decision.
Not al readers makethe same choices, and they reach different endings— smilar to the different outcomes
of the video games. Moreover, it is not difficult to imagine that areader of abook based on Gauntlet’s
charactersand itsimaginary redlms could have adiscussonwithanavid player of the Gauntlet video games
about the plot and characters.
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in a scene set in London. Thefact that it is possible even to consder a*“viewpoint” of “good guys’ and
“bad guys’ in these games is a dgnificat indication that there are at least some aspects of plot and
character that may be entitled to a least some degree of First Amendment protection. The City properly

concedes as much. Tr. 105-06.

The City’ sevidence onthe issue of video gamesasspeech focused onfighting and shooting games,
induding a video tape containing edited footage fromax games: “ UltimateMortal Kombat 3,” “Mace: The
Dark Age” “MaximumForce,” “Time Crigs|l,” “Slent Scope,” and “The House of the Dead 2.” See Ex.
17. Atthehearing, the City asserted that the video games shown in Exhibit 17 contained “ graphic violence’

as defined by the Ordinance. See Tr. 52.

Inthefirg two gameson the video tape, the player attemptsto help his character survive and win
one-on-one combat by executing various fighting tactics. The characters engage in hand-to-hand combat
and use an assortment of wegpons. “ Ultimate Mortd Kombat 3” displays spurts of blood as blows are

landed, and it gppears that the fights end when one of the combatantsis finaly killed.

The remaning four games onthe City’ svideo tape are shooting gamesplayed fromthe first person
perspective. Inthese “first person shooter” games, the view displayed on the screen is the view through
the eyes of agun-carrying character that the player controls. Of these four games* The House of the Dead
2" is the mogt graphic. The “plot” in “The House of the Dead 2" is that a town has been over-run by
zombie-like characters who have killed many of the town’ s inhabitants. The player adopts the persona of

“James,” who is responding to the emergency. The zombiesare* undead” humanfigureswho are aready
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subgtantidly decayed and disfigured when James encounters them. The zombies attack James. James
responds by shooting them. When shot, the undead die again in dramatic fashion. In some cases, the chest
cavity explodesin a shower of blood, ribs, and gore, while in other cases the target is decapitated. The
court observed at |east one character whose entire upper torso appeared to have been severed from the

lower haf of the figure®

In*“Slent Scope 2, a game the City demonstrated live at the hearing, the player shootsamounted
gun at desgnated targets. The game is another “first person shooter” game. In other words, the screen
amulates the scene as viewed from the perspective of anactua sniper usngariflewith ascope. The plot

agpects are minimd, though not non-existent. The game amounts to eectronic target practice on images

of people®

Based onthe evidenceinthisrecord, the court findsthat at least some contemporary video games
indude protected forms of expression. The court cannot deny apreiminary injunctionbased onthe City’s
sweeping theory that video games smply do not fal within the scope of the Firss Amendment. The court
has no difficulty determining that any speechdementsof “Slent Scope 2,” “The House of the Dead 2,” and

severd of the other games described in the record are relatively inconsequentid — perhaps even so

*The House of the Dead 2" displays a “Parental Advisory Warning” which informs the viewer:
“This Game is Classfied/Life-Like Violence/Strong.” The rating is the product of a voluntary industry
program. See Exs. P-68, P-69 (describing the rating system).

The evidenceindicates that some of the more violent games include switches and settings that the
exhibitor and/or the player may adjust. For example, “ Silent Scope 2" was demonstrated on the “mild’
violence sting, asit wasfound at an arcade. There is a suggestion that other games have off/on “ gore”
switches.
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inconsequentia as to remove the game from the protection of the First Amendment. However, at least

some games are protected by the Firss Amendment.

The nature of the Ordinanceitsdf a so cuts againg the City’ ssuggestionthat video games can never
be an expressve medium. Courtsin America’s Best, Caswell, and Rothner dedt with either licenang
ordinances or other regulations that gpplied to dl video gamesasamonadlithic class. Inthis case, the City
has sngled out certain games for regulation based on their content:  either “strong sexud content” or
depictions of “graphic violence.” 1t would be incongruous to conclude both that video games can be
meaningfully distinguished based ontheir sexua and/or violent content, and that video games as amedium
completely lack the capacity to communicate any other message, idea, or feding that fals within the
protection offered by the First Amendment. Considering the content-based nature of the Ordinance, the
possibility of viewpoint discriminationinthe medium, and the unchalenged description of action-adventure
games, the protected content of some video games goes beyond thar “strong sexud content” or their

depictions of “graphic violence.”

In finding that video games may contain at least some expressive content protected by the First
Amendment, the court does not meanto suggest that video gamesare essentid vehicles of politica speech
or fine art. Not al protected expresson lies a the core of the Firss Amendment. For example, in
Barnesv. GlenTheatre, Inc., the Supreme Court found that severa earlier cases supportedthe concluson
that the “nude dancing of the kind sought to be performed here is expressive conduct within the outer
perimeters of the Firss Amendment, though we view it as only margindly so.” 501 U.S. 560, 565-66

(1991) (plurdity opinion); accord, Cityof Eriev. Pap’'sA.M., --- U.S. ---, ---, 120 S. Ct. 1382, 1391
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(2000) (plurdity opinion). Thus, even if, as the City suggests, video games can be labeled “low vaue’
speech, they are entitled to protection under the expansive reach of the Firs Amendment. The court
cannot deny a preiminary injunction based on the City’s sweeping theory that video games are not

protected expression.

V. Regulating Children’s Exposure to “ Graphic Violence’

The concluson that a least some video games are protected by the First Amendment does not
mean the City is powerless to regulate “grgphic violence’ in the games offered to children.  The
Condtitution permits government to impose restrictions on speech in limited circumstances. Laws that
arguably redtrict speech are analyzed under a variety of Firss Amendment standards. Severa can be

rgjected at the outset as ingpplicable to the Indianapolis Ordinance.

Fird, the Ordinance does not regulate one of the categories of “unprotected” speech that the
government hasbroad power to regulate asto adults. SeeRA.V. v. City of St. Paul, 505U.S. 377, 383-
84 (1992) (identifying obscenity, fighting words, and defamation as types of speech government can
regulate because of “their distinctively proscribable content”); Brandenburg v. Ohio, 395 U.S. 444, 447

(1969) (no protection for words that incite imminent lawless action).

Second, the City’ sasserted purpose in passing the Ordinance— protecting children fromexposure
to gameswithgraphic violence and strong sexual content — makesit clear that the City is directly regulaing

the disseminationof this materid and not merdy the “ secondary effects’ that result fromhaving video games
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physcdly located in certain neighborhoods. SeeRenov. ACLU, 521 U.S. 844, 867-68 (1997) (making
this digtinction in regard to regulation of offengve gpeech on the Internet); cf. City of Renton v. Playtime
Theatres, Inc., 475 U.S. 41, 48 (1986) (upholding zoning ordinancethat limited locations for adult movie
theaterswhere purpose of the ordinance wasto protect thecity’ sretall trade, maintain property vaues, and

protect the city’ s neighborhoods).

Third, the Ordinance is not a content-neutrd attempt to regulate solely the time, place, or manner
of minors accessto video games. See, e.g., Rothner v. City of Chicago, 929 F.2d at 303. Instead, the

Ordinance regulates video games based on their sexua and/or violent content.

The parties vigoroudy contest the standard that should apply here. Plaintiffs contend that the
Ordinance amounts to a content-based restriction on speech that cals for the strictest possible scrutiny
under the Firs Amendment. To meet this gtrict standard, plaintiffs daimthat the City would need to show
that the Ordinance uses the least redtrictive possible means to serve a compel ling governmentd interest.
Rantiffsinterpret “ srict scrutiny” to meanthat the City cannot prove it hasacompdling interest inthis case
without definitive socid science research establishing that playing violent currency-operated video games

in fact causes children to engage in harmful aggressive behavior.

The City disagrees. In Ginsberg v. New York and in later cases, the Supreme Court has
recognized that psychological protection of children is a compeling interest even without such definitive
proof of actud harm. See 390 U.S. a 639-42 (upholding restriction on distribution of pornography to

children in the face of conflicting evidence about whether it had harmful effects on children). Based on
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Ginsberg, the City argues that it need not show definitive proof of harmful effects, so long asit has a
reasonable bass for conduding there may be such harmful effects. Given that legitimate basis for
regulation, the City contends, the Ordinance is carefully tailored to serve that interest without infringing

other Firs Amendment interests. As explained below, the court agrees with the City.

A. The First Amendment Rights of Children

The City has built the congtitutiona foundationfor the Ordinance on Ginsberg v. New York, 390
U.S. 629 (1968). In Ginsberg a store owner was prosecuted under a satute that prohibited the sdle to
minorsof any magazine containing picturesthat depi cted “ nudity, sexual conduct or sado-masochistic abuse
and which is harmful to minors” 390 U.S. at 647. The Supreme Court upheld the Satute againgt a First
Amendment chalenge. The Court reasoned that the Sate had the power to define obscenity in avarigble
manner — one definition that applies to adults and a broader definition that gpplies to children. This

approach has often been described as “ variable obscenity.”

The Court began its anadlyss by noting that (1) the so-called “ girlie’ magazinesinvolved inthe case
were not obscene for adults, (2) the statute in question did not prohibit the sde of the magazinesto adults,
and (3) because the issue was not presented, it was assumed that the magazineswere in fact “harmful to
minors’ within the definition of the Satute. 1d. at 634-35. There was no doubt that the First Amendment
would have protected adults access to the magazines, but the Supreme Court upheld the restriction on

access for children. Justice Brennan wrote for the Court:
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We do not regard New Y ork’ s regulation in defining obscenity on the basis of its gpped
to minors under 17 as involving an invasion of such minors condtitutiondly protected
freedoms. Rather [the statute] Smply adjuststhe definition of obscenity “to socid redities
by permitting the appeal of this type of materid to be assessed in terms of the sexua
interests . . .” of such minors. Mishkin v. State of New York, 383 U.S. 502, 509;
Bookcase, Inc. v. Broderick, [218 N.E.2d 668, 671]. That the State has power to make
that adjustment seems clear, for we have recognized that even where thereisaninvasion
of protected freedoms “the power of the state to control the conduct of children reaches
beyond the scope of its authority over adults....” Princev. Massachusetts, 321 U.S.
158, 170.

Id. at 638.

As in the case of obscenity laws that gpply to adults, see Miller v. California, 413 U.S. 15

(1973), the Ginsberg Court did not require definitive proof of harm:

[O]bscenity is not protected expressionand may be suppressed without a showing of the
circumstances which lie behind the phrase “clear and present danger” in its gpplication to
protected speech. Roth v. United States, [354 U.S. 476,] 486-87. To sudtain date
power to exclude materid defined as obscenity by [the New Y ork statute] requires only
that we be ableto say that it was not irrationa for the legidature to find that exposure to
materid condemned by the statute is harmful to minors. In Meyer v. State of Nebraska,
[262 U.S. 390, 400], we were able to say that children’s knowledge of the German
language “cannot reasonably be regarded as harmful.” That cannot be said by us of
minors reading and seeing sex materid. To be sure, thereisno lack of “studies’ which
purport to demondtrate that obscenity isor isnot “abadc factor inimparing the ethicd and
mora development of . . . youthand aclear and present danger to the people of the state.”
But the growing consensus of commentators is that “while these studies dl agreethat a
causd link has not been demongtrated, they are equally agreed that a causd link has not
beendisproved either.” We do not demand of legidatures” scientifically certain criteria of
legidation.” Noble StateBank v. Haskell, 219 U.S. 104, 110. Wetherefore cannot say
that [the New Y ork Statute], in defining the obscenity of materid onthe basis of its appedl
to minorsunder 17, has no rationd relation to the objective of safeguarding such minors
from harm.

390 U.S. at 641-43.
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Hantiffs First Amendment challenge to the Ordinance in this case is based ultimately on the
premise that children have a First Amendment right to play video games, induding those depicting graphic
violence, without thelr parents permisson.  Surely the plaintiffs have no independent Firs Amendment

right to sdll thair entertainment services to children without the parents permission.

Ginsberg shows, however, that the Court examinesregul ationof materia that isarguably *harmful
to minors’ under a standard less drict, at least as a practicd matter, than the presumption of
uncondtitutiondity gpplied to most content-based redtrictions. See, e.g., Smon & Schuster, Inc. v.
Members of New York State Crime Victims Bd., 502 U.S. 105, 115 (1991) (presuming
uncondtitutiondity and applying strict scrutiny to strike down “Son of Sam” statute designed to prevent
convicted crimind from profiting by selling the sory of hiscrime).  Under this sandard,

the government may restrict minors' access to some speech that is protected for adults.

Other Supreme Court decisions show that childrenhave rightsunder the First Amendment, but that
thoserightsare not as broad asthose of adults. Both Tinker v. DesMoines Independent Sch. Dist., 393
U.S. 503 (1969), and West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943), for example,

demondrate that children have sgnificant Firss Amendment rights.

In Tinker, the Supreme Court hed that a school could not punish a student for expressing his

political opposition to the Vietham War by wearing a black armband in school. 393 U.S. at 506-09.

“Studentsinschool aswell as out of school are ‘persons under our Congtitution. They are possessed of
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fundamentd rights which the State must respect, just as they themsalves must respect their obligations to

the State.” 1d. at 511.

Smilarly, in Barnette the Court held that a student could not be punished for refusng to pledge
allegiance to the flag and to the United States. 319 U.S. at 640-42 (1943). “If there is any fixed dar in
our condtitutional congtellation, it isthat no officid, high or petty, can prescribe what shall be orthodox in

politics, nationdism, religion, or other matters of opinion.” Id. at 642.

Outside the school context, which raisesits own set of issues, the Court’s decision in Erznoznik
v. City of Jacksonville, 422 U.S. 205 (1975), dso recognized that childrenhave a First Amendment right
of access to some materias — in that case, movies — even if the movies display nudity. The Court
recognized, however, that those rights would not extend to materials deemed “ obscene as to minors,” as
inGinsberg. 422 U.S. at 212-13. Similarly, in Sable Communications, Inc. v. FCC, 492 U.S. 115,
126 (1989), the Court struck down a federa law banning al “did-aporn” telephone messages but
recognized that alaw blocking only children from recaiving such messages would be conditutional. The
magority recognized the limited First Amendment rights of children: “there is a compelling interest in
protecting the physicad and psychological wel-being of minors. This interest extends to shieding minors
from the influence of literature that is not obscene by adult standards.” Id. at 126; see ds0 id. a 134
(Brennan, J., dissenting in part) (“To be sure, the Government has a strong interest in protecting children

agang exposure to pornographic materid that might be harmful to them.”).
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Thelimitsof children’ sFirst Amendment rights are also evident in Miller v. California, 413 U.S.
15 (1973), inwhichthe Supreme Court established the standard for obscenity asto adults. The Court was
sharply divided over that standard for adults, but an overwheming mgority of the Court recognized that
digtribution of sexudly oriented materias to children raised a different set of questions. See 413 U.S. a
47 (Brennan, J., dissenting) (noting that case did not present any issue about “ state power to regulate the
digtribution of sexudly oriented materid to juveniles’); id. a 27 (mgority opinion) (pointing out dissent’s

implicit concession with respect to sexua materid for children).

Board of Education of Island Treesv. Pico, 457 U.S. 853 (1982), dso demongtrates the limits
on children’ sFirst Amendment rights. The Court considered the First Amendment implications of aschool
board' s decison to remove severd controversia books from the school library. All the books remained
available to children in bookstores and through other channels. The Court did not agree on a mgority
opinion. However, the Justices who found that the school board might have violated the First Amendment
acknowledged that the school board was free to remove books because they were deemed “vulgar” or
because they were deemed psychologicdly or intellectudly inappropriate for the age group. 457 U.S. a
871 (plurdity opinion of Brennan, J.); id. at 880 (Blackmun, J., concurring). Similarly, al justices agreed
that if the school board removed books because of the ideas expressed inthem, that would violatethe First
Amendment. Seeid. at 907 (Rehnquist, J., dissenting); id. at 870-71 (plurdity opinion); id. at 877-78

(Blackmun, J., concurring).”

"Boththe redlity of and the limits on children’s Firs Amendment rights are dso evident in Prince

V. Massachusetts 321 U.S. 158, 170 (1944), which hdd that a state could prohibit a child from
digributing religious literature on public streets: “the power of the state to control the conduct of children
reaches beyond the scope of itsauthority over adults, asistrue inthe case of other freedoms.” Princeaso
(continued...)
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The Supreme Court has not adopted a broad theory of children’s First Amendment or other
congtitutiond rights, nor hasit demarked precise boundariesfor thoserights. SeeasoGossv. Lopez, 419
U.S. 565, 574 (1975) (recognizing children’s due process rights with respect to suspension or expulsion
from public schoal, citing Tinker and Barnette); In re Gault, 387 U.S. 1, 13 (1967) (adapting adults
procedural rightsin crimind casesto juvenile ddinquency proceedings, “ neither the FourteenthAmendment
nor the Bill of Rights is for adultsaone’). This court need not undertake such an ambitious project to
decide the pending motion for prdiminary injunction. It is sufficient for the present to observe that
children's Firs Amendment rights are undeniably narrower than adults rights, and that Ginsberg
establishes aframework for regulating anarrow range speechthat is protected as to adults, but harmful as

to minors.

Indiangpoliswroteits Ordinance withGinsberg inmind, and there are severa important Smilarities

indicating that Ginsberg provides the proper standard of review here.

First, as New York didin Ginsberg, the City relies on both its “independent interest in the well-
being of itsyouth” and on*“the principle that * the parents’ daimto authority intheir own household to direct
the rearing of their children is basc in the structure of our society.”” See Renov. ACLU, 521 U.S. at 865,
quoting Ginsberg, 390 U.S. at 639. The Supreme Court has consstently recognized such interests as
subgtantid, and it has done so without requiring socid science research definitively proving the danger of

harm to children.

’(...continued)
explaned Meyer v. Nebraska, 262 U.S. 390 (1920), as having guarded children’s rights to receive
teaching in languages other than English. See 321 U.S. a 166.
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Second, just as the New York law in Ginsberg did not materidly limit adults access to the
pornographic materids in question, the City’s Ordinance also does not Sgnificantly limit adult access to
video games containing graphic violence. See American Booksellers v. Webb, 919 F.2d 1493, 1509
(12th Cir. 1990) (upholding ordinance barring public display of materials deemed obscene as to children
becauseit did not substantidly limit adults accessto materids); Crawford v. Lungren, 96 F.3d 380, 387-
88 (9th Cir. 1996) (upholding law barring sde of pornographic materid in unattended vending machines;
law did not ggnificantly restrict adults access to such materids); Upper Midwest Booksellers Ass n v.
City of Minneapolis, 780 F.2d 1389, 1394-95 (8th Cir. 1985) (upholding ordinance requiring that
pornographic magazines be displayed for sde in sealed packages with opague covers; ordinance did not
subgtantidly impar adults access to regulated materid); M.S. News Co. v. Casado, 721 F.2d 1281,
1288-89 (10th Cir. 1983) (upholding ordinance requiring that pornographic magazines be displayed for
sde behind “blinder” coversonracks; ordinanceasodid not subgtantidly impair adults accessto regulated

materials).®

Third, dso like the New Y ork law in Ginsberg, the Ordinance does not prevent parents who so
desire from dlowing their children to be exposed to the regulated materid, either sexud materid asin
Ginsberg or sexual content or graphic violenceinvideo gamesinthiscase. In other words, the Ordinance

does not impose atotal ban on access even as to children. In Ginsberg the Court noted that the New

8Paintiffs have suggested in passing that the Ordinance might “burden” adultsby creating a“peep
show” digma for adults who want to play video games with graphic violence or strong sexua content.
There is no indication here, however, of any effect more burdensome than the fact that bars serving
primarily alcohol by the drink do not admit children, or that adult bookstores are restricted to adults. In
fact the evidence showsthat about three-fourths of video games in Indianapolis are in bars where children
aready are not allowed. See Tr. 126; Pl. Dep. Ex. 9. The Ordinance does not even apply to such
locations. See § 831-1.
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Y ork law amilaly alowed parentsto permit their children to have accessto the materidsinquestion. 390
U.S a 639 & n.7; cf. Reno v. ACLU, 521 U.S. at 878 (lack of exception for parental consent imposed

heavier burden on government to justify restrictions on indecent expression on the Internet).

Fourth, the Ordinance attempts to regulate only transactions in a commercia setting where it is
reasonable to expect the sdller to (1) physicaly segregate gamesthat are harmful to minors, (2) effectively
monitor the regulated games, and (3) verify the customer’sage. Commercid exhibition of coin-operated
video gamesis amilar in this respect to sdlling magazines asin Ginsberg, and different from the Internet,
telephone cdls, and cable channds, which are discussed below with respect to government attempts to

impose broad regtrictions affecting adults because age verification presented a sgnificant problem.

Hfth, the record demonstrates that many, perhaps most, video games contain only the barest
minimum of protected speech, whereas magazines (at issue in Ginsberg) can lie much closer to the core

of the Frst Amendment.

Inlight of these strong pardlels, Ginsber g establishesthe proper framework for deciding plantiffs
Frg Amendment chalenge tothe Ordinance. The practica difference between the Ginsberg framework
and the plaintiffs’ interpretation of “gtrict scrutiny” liesin whether the City is required to prove that video
games with graphic violence in fact cause harm to minors, or whether, as in Ginsberg, the City may rely
on its compdling interest in the welfare of minorsto legidate narrowly in afidd wherethe available socid

science data reflects some arguable uncertainty as to the actua harm caused by video games. The
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applicable standard of scrutiny does not have a substantia effect on the outcome of the other First

Amendment issues here®

B. Plaintiffs’ Arguments for Strict Scrutiny

Pantiffs rely on several recent Supreme Court decisions to argue that the Ordinance should be
subjected to “drict scrutiny,” meaning the City would have the burden of showing the Ordinance is
necessary to promote a compelling interest and that it has chosenthe least redtrictive meansto further that
interest. See, e.g., United Sates v. Playboy Entertainment Group, Inc., --- U.S. ---, --- 120 S. Ct.
1878, 1886 (2000) (gpplying strict scrutiny to the “sgnd bleed” provisons of the Telecommunications Act
of 1996); Reno v. ACLU, 521 U.S. 844, 868 (1997) (applying “most dringent review” to
Communications Decency Act’ sredtrictions on indecent and patently offengve Internet communications);
Sable Communications of California, Inc. v. FCC, 492 U.S. 115, 126 (1989) (gpplying dtrict scrutiny

to prohibition of indecent tel ephone messages).

Fantiffs contend that under strict scrutiny, the City mugt prove as a matter of fact that it has a
compelling interest in regtricting children’s access to vidlent video games. In plantiffs view, that would

require definitive proof from controlled socia science research that playing coin-operated arcade video

°Aantiffs argue that the Ordinance regulates only willing providers and willing players who pay to
play, so that thereisno issue of acaptive or unwillingaudience. In Ginsberg, Justice Stewart’ s concurring
opinion provided the answer to this point. He drew on the Court’s precedents dealing with captive
audiencesand wrote: “| think a State may permissibly determinethat, at least in some precisely delinested
areas, a child — like someone in a captive audience — is not possessed of that full capacity for individud
choice whichisthe presuppostionof First Amendment guarantees. Itisonly upon such apremise, | should
suppose, that a State may deprive childrenof other rights — the right to marry, for example, or theright to
vote — deprivations that would be congtitutionally intolerable for adults.” 390 U.S. at 649-50.
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gamesinfact causes hamful aggressve behavior. Neither the cited cases nor othersimpose such aburden

on the City in this case.

In Sable Communi cations, Playboy Entertainment Group, and Renov. ACLU the Court took
for granted the government’ sassertionthat it had a compelling interest in protecting childrenfromexposure
to sexudly explicit materid that was condtitutionally protected with respect to adults.  See Playboy
Entertainment Group, 120 S. Ct. at 1886-87 (citing Ginsberg and recognizing government had
compdling interest in protecting children from explicit sexud materid, but means used to serve it reached
too broadly and interfered with adults rights); Reno v. ACLU, 521 U.S. at 875 (same); Sable
Communications, 492 U.S. a 126 (same). All three decisons plainly indicated that measuresredtricting
only children’s access to the materid would have been condtitutiond. Playboy Entertainment Group,
120 S. Ct. at 1886-87; Renov. ACLU, 521 U.S. a 878-79 (noting that additiond refinements of satute
might dso be needed, such as exception for “vaued” messages and parenta consent); Sable
Communications, 492 U.S. at 126. None of the three decisons indicated that agovernment would need
Oefinitive research results to prove harm before imposing content-based restrictions on children’s access
to materia that could reasonably be deemed harmful to them. The difficult problem in each of those three
cases, whichis not presented here, was that the technology of each medium madeit difficult to restrict

children’ s access without aso restricting adults access to the same materidl.

In Sable Communi cations, the Supreme Court reviewed federd legidation banning al so-cdled
“did-aporn” telegphone services offering prerecorded sexudly oriented messages. The Court upheld the

ban as applied to dia-a-porn messages that were obscene by adult standards, but it struck down the ban
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as applied to messages that were “indecent” but not obscene as to adults. See 492 U.S. a 126. The
asserted purpose of the federal statute was to prevent childrenfrombeing exposed to indecent telephone
messages, but the statute crimindized dl indecent communications made by telephone. The government’s
theory was that the age of the caller could not be determined over the telephone, so the only effective way
to limit children’s accesswas to limit everyone saccess. See id. at 122-23, 128-29. Thus, the Satute
placed a total ban on adult access to indecent messages — a form of expression the Firss Amendment

protects asto adults. In striking down the prohibition, the Court reaffirmed Ginsberg but wrote:

Sexua expression which is indecent but not obscene is protected by the First
Amendment; and the federd parties do not submit that the sde of such materids to adults
could be criminaized solely because they are indecent. The Government may, however,
regul ate the content of congtitutiondly protected speechinorder to promote a compelling
interest if it chooses the least redtrictive meansto further the articulated interest. We have
recognized thet there is a compelling interest in protecting the physicd and psychologica
well-being of minors. This interest extends to shidding minors from the influence of
literature that is not obscene by adult standards. Ginsberg v. New York, 390 U.S. 629,
639-640 (1968); New York v. Ferber, 458 U.S. 747, 756-757 (1982). The
Government may serve this legitimate interest, but to withstand condtitutional scrutiny, “it
must do so by narrowly drawn regulations designed to serve those interests without
unnecessarily interfering with Firs Amendment freedoms. Hynes v. Mayor of Oradell,
425 U.S.[610], at 620; First National Bank of Boston v. Bellotti, 435 U.S. 765, 786
(2978).” Schaumburg v. Citizens for a Better Environment, 444 U.S. 620, 637
(1980). Itisnot enough to show that the Government’s ends are compelling; the means
must be carefully tailored to achieve those ends.

Id. a 126. Applying this standard to the ban on indecent communications, the Court held that the statute
was " not anarrowly tailored effort to serve the compelling interest in preventing minorsfrombeing exposed

to indecent telephone messages.” 1d. at 131.
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Thus, Sable Communications teaches that where government regulation of materid harmful to
children sweeps too broadly and unduly restricts the First Amendment rights of adults, strict scrutiny will
likely befatd to the chdlenged redtrictions. Asto adults, the regulation of indecent phone messageswas
amply a content-based restriction, and it failed strict scrutiny because it Sgnificantly affected adults' First
Amendment interests. Seeid. (finding that the Satute* hasthe invaid effect of limiting the content of adult
telephone conversations to that which is suitable for children to hear.”). In Ginsberg, by contrast, the

Court explicitly found that the New Y ork statute did not restrict adult access to the magazines.

United Sates v. Playboy Entertainment Group, Inc. and Reno v. ACLU are disinguishable
from Ginsberg and this case on amilar grounds. In both cases, the challenged statutes went beyond the
government’'s asserted — and legitimate — interest in limiting minors access to certain speech and
sgnificantly restricted adult access to protected communication. In Playboy Entertainment Group, the
Court found: “To prohibit thismuch speech isasgnificant restriction on communication between speskers
and willing adult listeners, communicationwhichenjoys Frst Amendment protection.” --- U.S. at ---, 120
S. Ct. at 1886 (assessing regulation of adult-oriented cable television stations whose video and audio

sgnas, even when scrambled, could sometimes be heard or seen).

Similarly, when examining regulaion of indecent speech on the Internet, the Court found that the
satute” effectively suppresses alarge amount of speech that adults have a condtitutiond right to receive and
toaddressto one another. That burden on adult speech isunacceptableif lessredtrictive dternativeswould
be at least as effective in achieving the legitimate purpose that the Satute was enacted to serve” Reno v.

ACLU, 521 U.S. a 874. Thus, asin Sable Communications, the burden on adult speech was a
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sgnificant factor inboth the andys's and outcome of Playboy Entertainment Group and Renov. ACLU.
In both this case and Ginsberg, by contragt, there Smply is no appreciable burden on adults access to
video games with strong sexud content or grgphic violence. Cf. Reno v. ACLU, 521 U.S. at 864-66
(identifying dgnificant differences between the Communications Decency Act and the statute upheld in

Ginsberg).

Rantiffsaso rdy onErznoznik v. City of Jacksonville, 422 U.S. 205 (1975), which presented
asomewnhat different problem. A locd ordinance prohibited drive-in movie theatersfrom showing any film
containing nudity when the screen was visble from a public street or public place. The Court found that

the ordinance was s0 broad that it violated the First Amendment rights of both adults and children:

In this case, assuming the ordinance is amed a prohibiting youths from viewing the films
the restriction is broader than permissble. The ordinanceis not directed againgt sexudly
explicit nudity, nor isit otherwise limited. Rather, it sweepingly forbidsdisplay of dl films
containing any uncovered buttocks or breasts, irrespective of context or pervasveness.
Thusit would bar afilmcontaining a picture of a baby’s buttocks, the nude body of awar
vidim, or scenes from a culture in which nudity isindigenous. The ordinance aso might
prohibit newsred scenes of the opening of an art exhibit as well as shots of bathers on a
beach. Clearly dl nudity cannot be deemed obscene even asto minors. See Ginsberg
v. New York, 390 U.S. 629 (1968). Nor can such abroad restriction be justified by any
other governmentd interest pertaining to minors.  Speech that is neither obscene as to
youths nor subject to some other legitimate proscription cannot be suppressed solely to
protect the young from ideas that alegidative body thinks unsuitable for them. In most
circumstances, the vaues protected by the firstamendment areno less gpplicable whenthe
government seeksto control the flow of information to minors,

422 U.S. at 213-14; see aso Cinecom Theatres Midwest States, Inc. v. City of Fort Wayne, 473 F.2d
1297, 1301-02 (7th Cir. 1973) (finding a nearly identica drive-in movie ordinance unconditutiona on

gmilar grounds). The problem with the ordinance in Erznoznik was thet it swept too broadly. When
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government regulates speech based on content that is protected as to both minors and adults, an asserted

interest in protecting the welfare of minors will not justify the law.

In summary, Ginsberg remains good law. Neither Playboy Entertainment Group, Reno v.
ACLU, Sable Communications, nor Erznoznik required the Court to grapple directly withGinsber g, and
none of these cases undermined the holding of Ginsberg or the standard the Court gpplied to restrictions
on materid that was obscene asto minors. The City’ s regulation of children’s accessto video games on
the bass of thar strong sexud content, for example, appears to cdl for a rdatively straightforward
gpplication of Ginsberg's standards.  This conclusion is consstent with the standard applied by the
Supreme Court in Playboy Entertainment Group, Renov. ACLU, and Sable Communications, where
the Court expressy recognized the government’s “compelling interest in protecting the physicd and
psychologica well-being of minors,” which extended to “shidding minors from the influence of literature
that is not obscene by adult standards.” 492 U.S. a 126. The Court plainly indicated in Sable
Communicationsthat it would have upheld alaw barring children’ saccessto “ did-a-porn” servicesif the

ban had applied only to children, seeid. at 128-31, and the same applies to the other two cases.

Ginsberg demands more from a statute than mere raiondity: The government must have a
compdling interest and the regulationmust be carefully tailored to advancethat interest. However, neither
Ginsberg nor any other case requires the government, when it regulates speech to serve a compelling
interest in the well-being of children, to provide definitive saentific proof that the restricted materid in fact

causes psychologica harm to children.
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C. Evidence on Potential Harmto Minors

To fdl within the reasoning of Ginsberg, the City must have had a reasonable basis for believing
the Ordinance would protect children from harm and the Ordinance must be limited in scope to such
materid. In Ginsberg the Supreme Court acknowledged there was “no lack of ‘studies which purport
to demonstrate that obscenity isor is not *abasic factor inimparing the ethical and mora development of
... youth and a clear and present danger to the people of the state.”” 390 U.S. at 641-42, quoting New
York'slegidative finding. The Court noted that a causal link between pornography and adverse effects
on children had not been proved or disproved. The Court then concluded: “We do not demand of
legidatures “scientificaly certain criteria of legidation.” 1d. at 642-43, quoting Noble State Bank v.

Haskell, 219 U.S. 104, 110 (1911).

Fantiffscontend the City lacks an adequate basis for itsdam that violent video gamesare* harmful
tominors” Pl. Reply Br. a 1-6. The socid science data in the record reflect some uncertainty, but the
dataa so indicatethat the City had a soldily reasonable basis for enacting the Ordinance. The Ordinance's
legidative history dso makesit clear that the Ordinance is the product of considered legidative judgment

as to both the problem and the means chosen to addressit.

The preamble to the Ordinance and the City’ s brief cite prominently a recent sudy examining the
effectsof violent video gameson aggresson-related variables, and reviewing evidence from other studies,
aswell. SeeCrag A. Anderson & Karen E. Dill, Video Games and Aggressive Thoughts, Fedlings,

and Behavior inthe Laboratory andin Life, 78 J. Persondlity & Soc. Psychal. 772 (2000) (reproduced
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as Ex. P-55). Anderson and Dill conducted two studies. The first was a correlationa study which used
guestionnaires to examine the rdaionship between long-termexposureto vident video games and severd
outcome variables, including aggressive behavior. The second was a laboratory experiment where
participantswere exposed to ether aviolent or non-violent video game and then participated inaseparate
game that provided the opportunity to exhibit aggressive behavior toward acompetitor. Ex. P-55at 9-11.

The authors concluded:

The present research demonstrated that in both a correlationd investigation using self-

reports of red-world aggressve behaviors and an experimenta investigation using a
standard, objective laboratory measure of aggresson, violent video game play was
positively related to increases in aggressive behavior. In the laboratory, college
studentswho played avident video game behaved moreaggressively toward an opponent

than did students who had played a nonviolent video game. Outsde the laboratory,

students who reported playing more vidlent video games over a period of years also
engaged in more aggressive behavior in their own lives. Both types of studies —
corrdationa — real ddinquent behaviors and experimenta — |aboratory aggressve
behaviors have their srengths and weaknesses. The convergence of findings across such
disparate methods lends consderable strength to the main hypothesis that exposure to
violent video games can increase aggressive behavior.

Though the existence of aviolent video game effect cannot be unequivocaly established
on the basis of one pair of studies, this particular pair adds considerable support to prior
work, both empiricd and theoretical. When combined with what is known about other
types of media violence effects, most notably TV violence (eg., Eron et a., 1987;
Huesmann & Miller, 1994), we believe that the present results confirm that parents,
educators, and society in general should be concerned about the prevalence of
violent video games in modern society, especially given recent advances in the
realism of video game violence.

Id. at 33-34 (emphasis added).

Andersonand Dill cautioned that: (1) empirica research on video gameviolenceis parse, (2) the

methodol ogies of some older studies could be improved upon, (3) additiond studies would be hepful, and
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(4) any causa statements would be premature. See, e.q., id. a 22 (“It could be that the obtained video
games violence links to aggressive and nonaggressive ddlinquency are whally due to the fact that highly

aggressive individuas are especidly attracted to violent video games.”).

Faintiffs seize on these reasonable concessions to discount the relevance of Anderson’ sand Dill’s
work. The City, however, relies on the report only for what it is: one study that provides & least an
indication that “concern about the potentialy deeterious consequences of playing violent video gamesis

not misplaced.” 1d. at 36.

Fantiffs find at least two additiond mgor faults with the Anderson and Dill studies. Firdt, the
studies did not specificaly andyze the effects of coin-operated video games as opposed to home video
games. Second, Anderson and Dill found correlationsto aggressive behavior —not necessarily tohar mful
aggressive behavior. Plaintiffs therefore contend that the City could not religbly determine that coin-
operated amusament machines video games are a “red” problem. After dl, say plaintiffs, aggressve

behavior on afootbdl field is“encouraged.” Tr. 81.

These arguments are not persuasive. Although home and arcade platforms for video games are
different, that does not mean that sudiesof one are irrdevant to the other. Similarly, the more numerous
studies on children’s exposure to violence in other, older media — such as television violence — remain
relevant to the question of the effects of video game violence. See generaly Report of the Federal Trade
Commisson, App. A, AReview of Research on the Impact of Violencein Entertainment Media (Sept.

2000) (reproduced as Ex. P-13) (discussing both televison violence and violent video gamesinareview
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of research on* entertainment mediaviolence’). Consdering thesmilaritiesand differences between video
games and tdlevison or movies, Anderson and Dill suggest that video games, due to their unique
characterigtics as an interactive media, may wel pose a greater danger than either violent televison or
violent movies
In a sense, violent video games provide a complete learning environment for
aggression, with amultaneous exposure to modding, reinforcement, and rehearsal of
behaviors. This combination of learning strategies has been shown to be more powerful
thanany of these methods used sngly (Barton, 1981; Chambers& Ascione, 1987; Loftus
& Loftus, 1983).
Ex. P-55 at 37 (emphass added). Inavideo game, the player is not the passive viewer of violenceonthe

screen. The player isinstead the agent actudly causing the increasingly redidtic and violent action on the

screen.

As for plantiffs proposed requirement of studies that definitively show a causd relationship
between exposure to violent video games and actudly harmful aggression, it is completely unremarkable
that an academic study would use proxy variables to stand in for measures of actua, harmful aggression.
The prospect of controlled experiments with human subjects that could result inaggressioninflicting actua
harm raises afew ethicd issues, to put it mildly. Surely the condtitutionaity of alaw does not depend on

whether such experiments have been conducted.

The City was entitled to assess how such limitations in the data should affect the waght of the

sudies. Infact, membersof the Rulesand Public Policy Committeewere provided withacopy of a paper
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that pointed out flaws and limitations of the experimentd studies. See Jeffrey Goldstein, Effects of

Electronic Games on Children (March 2000) (reproduced in Exhibit P-64).

Beyond the Anderson and Dill studies, the City has submitted additiond evidence indicating that
it was reasonable for the City-County Council to conclude that some violent video gamesare likely to be
“harmful to minors” For example, Exhibit P-64 isacompilation of materia distributed to severa members
of the Rules and Public Policy Committee while the Ordinance was under congderation. Included in the
packet were statements by Dr. David Walsh and Dr. Jeanne B. Funk, both of whom had provided
testimony to the Senate Commerce Committee. Dr. Wash, relying in part on the work of Anderson and
Dill, caled for additiond research and concluded that “the concern about the impact of violent video games
isjudtified.” David Wdsh, Inter active Violenceand Children, Tesimony beforethe United States Senate
Commerce Committee (March 21, 2000) (reproduced in Exhibit P-64). Dr. Funk identified, from a
theoretica perspective, severd ways in which “playing violent video games could develop and prime
aggressive thought networks.” See Jeanne B. Funk, The Impact of Interactive Violence on Children,
Testimony before the United States Senate Commerce Committee (March 21, 2000) (reproduced in

Exhibit P-64).

Just after the City enacted the Ordinance, the American Academy of Pediatrics, the American
Medica Association, the American Psychological Association, the American Academy of Child and
Adolescent Psychiatry, and the American Academy of Family Physciansissued a Joint Statement on the
public hedthaspects of violence inthe media, induding video games. The Joint Statement, whichis Exhibit

P-70, provides subgtantia support for the City’s concerns about the effects of vidlent video games. In
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response to entertainment indusiry arguments that there is no proof that violent entertainment causes
aggressive behavior and that children know the difference between fantasy and redity, the medica

organizations said the industry was wrong on both counts:

At thistime, well over 1000 studies— induding reports fromthe Surgeon Generd’ soffice,

the Nationa Ingtitute of Mental Hedlth, and numerous studies conducted by leading figures

within our medicd and public hedth organizations — our own members — point

overwhemingly to a causa connection between media violence and aggressive behavior

in some children. The conclusion of the public health community, based on over 30 years

of research, is that viewing entertainment violence can lead to increases in aggressve

atitudes, vaues and behavior, particularly in children.
Ex. P-70. Specificdly about video games, the medicad organizations said: “Although less research has
been done on the impact of vidlent interactive entertainment (video games and other interactive media) on
young people, preliminary studiesindicatethat thenegativeimpact may be significantly more severe
than that wrought by television, movies, or music. More study isneeded in thisarea, and we urge that

resources and attention be directed to thisfield.” 1d. (emphasis added). A copy of thefull Joint Statement

is attached to this opinion as Exhibit B.

Thus, even if the debate over violence in video games and its harmful effects on children has not
been resolved definitively, the City’s evidence shows that the Ordinance is based on far more than mere
legidative conjecture and surmise. Cf. Eclipse Enterprises, Inc. v. Gulotta, 134 F.3d 63, 66 (2d Cir.
1997) (dtriking down law regulating sde of crime trading cards to children after finding that government’s

findings were based on “sheer surmise’).*°

A ccording to the evidence submitted by plantiffs, “[a] maority of the investigations into the
(continued...)
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Requiring the City to produce definitive proof of a causa connection between violent video games
and psychologicd or physca harm to children would come very close to holding that grgphic violence
could never be regulated. Socid phenomena such as violent behavior by children are explained by a
multitude of factors. As the Supreme Court said in Ginsberg, “We do not demand of legidatures
‘sdentificaly certain criteria of legidation.”” 390 U.S. at 642-43. In fact, under plaintiffs standard, the
outcome of Ginsberg should have been different, for there certainly was nothing approaching definitive
proof of harmful effectson childrenfromexposureto sexudly explicit materids. Y et plaintiffs contend they
do not chdlenge Ginsberg, and surdy there is no doubt that the result would be the samein Ginsberg
today, even in the absence of definitive proof that exposure to pornography causes psychological harm to

children.

D. The City' s Adaptation of the Miller v. California Obscenity Sandard

The City’s Ordinance was written carefully in light of both Ginsberg and the Supreme Court’s
current definition of adult obscenity as sat forth in Miller v. California, 413 U.S. 15, 24 (1973). In
Miller, the Supreme Court held that obscenity for adultsis confined to “works which depict or describe
sexud conduct,” and that any attempt to regul ate obscenity must be “limited to works which, taken as a
whole, appedl to the prurient interest in sex, whichportray sexud conduct in a patently offensive way, and

which, taken as awhole, do not have serious literary, artigtic, paliticd, or scientificvalue” 1d. at 24. To

19(....continued)
impact of media violence on children find that there is a high correlation between exposure to media
violence and aggressve and at times vident behavior. . . . Regarding causation, however, the studies
appear to be less conclusive.” Report of the Federal Trade Commission, App. A, A Review of Research
on the Impact of Violence in Entertainment Media, at 1 (Sept. 2000) (reproduced as Ex. P-13)
(emphasisin origind).
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reduce the vagueness inherent in the open-ended term “patently offensive,” however, the Court dso
required the proscribed conduct to be “ specificdly defined by the gpplicable statelaw.” 1d.; seeadso Reno
v. ACLU, 521 U.S. at 873 (discussing the inadequacy of the Communications Decency Act’s definitions

as compared to the Miller guiddines).

In an actual prosecution for violation of an obscenity statute that uses the Miller v. California
guiddines, the trier of fact decides as questions of fact whether the materid in question gppedls to the
“prurient interest” and whether the materid is* patently offensve” See Pope . Illinois, 481 U.S. 497,
500 (1987). These questions of fact are determined by reference to contemporary community standards.
See Smith v. United States, 431 U.S. 291, 293, 300-01 (1977). A different standard applies to
determine the socid vaue of an dlegedly obscene work: “The proper inquiry is not whether an ordinary
member of any givencommunity would find serious literary, artistic, paliticd, or saentific vaue in dlegedly
obscene materid, but whether areasonable personwould find suchvdueinthe materid, takenasawhole.”

Pope . lllinois, 481 U.S. at 500-01. Under the reasonable person standard, a work need not obtain
magority approval to merit First Amendment protection. 1d. Theinquiry into socia vaue is consdered
“particularly important” because it * alows an gppellate court to impose some limitations and regularity on
the definitionby setting, as a matter of law, anationd floor for socidly redeeming value” Renov. ACLU,

521 U.S. at 873.

The City’ s Ordinance modifies the Miller standard in two principd ways. First, the Ordinance
rephrases the Miller standard in terms of minors rather than the community as a whole. Second, the

Ordinancetreats* graphic violence” invideo gamesas aformof obscenity asto children. Plaintiffscontend

-43-



that the City’s two departures from Miller are congtitutiondly fatd to the Ordinance. Plantiffsread the
Supreme Court’ sobscenityjurisprudence, indudingMiller and Ginsberg, as drictly limited to materid with
sexudly erotic content. The City contends that the date’ sinterest in the well-being of children dlowsit to
regulate children’ s access to graphic violence in video games as long as the regulation identifies a narrow
range of violent materid that is so morbid, offensve, and lackinginother vaue that it is harmful to children
and unprotected by the Firs Amendment. This section and the next address these two important

departuresfrom Miller and Ginsberg.

TheOrdinanceadaptsMiller’s “prurientinterest,” * patently offensve,” and“ societd vaue’ prongs
S0 that avideo gameis “harmful to minors’and is regulated by the Ordinance if it:

predominantly gppeals to minors morbid interest in violence or minors' prurient interest

in s, is patently offengve to prevalling standards inthe adult community as awhole with

respect to what is suitable materia for persons under the age of eighteen (18) years, lacks

serious literary, artistic, political or saentific vaue asawhole for persons under the age of

eighteen (18) years, and:

@ Contains graphic violence; or

2 Contains strong sexua content.

§831-1.

As required under the Miller guidedines, the Ordinance aso contains specific definitions of both
“drong sexua content” and “grgphic violence” for these purposes. The definition of “strong sexua
content,” as well asthe definitionof “nudity,” closely mirror the wording of the Indiana obscenity Satutes.

See Ind. Code 88 35-49-1-5, 35-49-1-9, 35-49-2-2(1). To define “graphic violence” the City relied



heavily on the standards used by the video game industry as part of avoluntary rating system. See Exs.
P-68, P-69. Thefina verson of the Ordinance definesgraphic violence as* an amusement machine svisud
depiction or representation of redigic serious injury to ahuman or human-like being where such serious
injury includes ampuitation, decapitation, dismemberment, bloodshed, mutilation, mamingor disfiguration.”

§ 831-1.

Adapting the Miller standard to children does not appear to be controversia in and of itself.
Severd dates, induding Indiana, have adapted the Miller standard to define sexuad materia that is
“obscene as to minors” Moreover, courts have upheld such Statutes as essentialy updated and more
refined versons of the variable obscenity standard the Supreme Court reviewed and upheld in Ginsberg
v. New York. See, e.g., American Booksellersv. Webb, 919 F.2d 1493, 1503 & n.18 (11th Cir. 1990)
(“Nothingin Miller casts any doubt on the congtitutiond viahility of a variable standard of obscenity for
minorsbased uponaGinsber g-likeadaptationof the current Supreme Court standard for determining adult
obscenity.”); accord, American Booksdllers Ass nv. Virginia, 882 F.2d 125, 127 & n.2 (4thCir. 1989)
(upholding statute prohibiting display of sexudly explicit materid where children could examine it; Satute
used Miller standards modified for children); M.S. NewsCo. v. Casado, 721 F.2d 1281, 1286-87 (10th
Cir. 1983) (“We rgect the argument that the use of the Miller test rendered the ordinance overbroad or
vague”). Thus, a modified Miller standard has become a common way for states to regulate sexua

materid that is obscene asto minors but protected speech as to adults.

E Treating “ Graphic Violence” as a Form of Obscenity asto Minors
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Fantiffs do not chalenge the Ordinance' s trestment of sexudly explicit video games as “harmful
tominors” but do contend that the Firss Amendment prohibits the City from taking these principles that
apply to children’ s accessto sexud pornography and extending themto video gamesthat include “graphic
violence” Plaintiffs assart (1) that the Supreme Court and the Seventh, Eighth, and Second Circuits have
rejected any effort to extend the concept of obscenity as to minors beyond sexua materiad to include
gragphic violence, (2) that extenson of the concept of obscenity as to minors to grgphic violence is not
warranted as amatter of congtitutiond law; and (3) that any such extension could not be limited and would

devolve into broad censorship of protected expression on the theory it is “harmful to minors.”

The City concedesthat no court has ever reached aholdingthat directly favorsthis step. However,
the City dso pointsout correctly that no court hasrejected suchacareful attempt to extend these principles
to graphic violence. The City contendsthat the reasoning and policy of the “obscenity asto minors’ cases
extend to grgphic violence and that courts can effectively limit the extension of those cases to graphic

violence without opening a door to broad censorship.

1 Drawing the “ Obscenity” Line at Sexual Content in Prior Cases

The Supreme Court has oftensaid that the stlandard for obscenity with respect to adultsis limited
to sexua materiads. InReno v. ACLU, for example, the Court noted that the Miller definitionof obscenity
“Is limited to *sexud conduct,”” which the court digtinguished from the Communications Decency Adt,
which aso included “excretory activities’ and “organs’ of both a sexua and excretory nature. 521 U.S.

at 846. In Erznoznik, the Court explained that the loca ordinance ban on display of “nudity” in drive-in
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theaters in view of public streets was too broad because not dl nudity was obscene even as to minors:
“under any test of obscenity asto minorsnot dl nudity would be proscribed. Rather, to be obscene *such
expresson must be, in some ggnificant way, erotic.’” 422 U.S. at 214 n. 10. In Cohen v. California,
403 U.S. 15 (1971), the Court struck down a man's conviction for disturbing the peace based on his
wearing of ajacket with the words “Fuck the Draft” in a courthouse. The Court held that the expresson
was not obscene within its Firs Amendment jurisprudence. The Court explained that a state could not

prohibit expression as obscene unless it was “in some significant way, erotic.” 403 U.S. at 20.

Smilaly, in Cinecom Theatres Midwest States, Inc. v. City of Fort Wayne, 473 F.2d 1297,
1301-02 (7th Cir. 1973), which was essentidly a precursor to Erznoznik, the Seventh Circuit said that a
prohibitionon nudity at drive-intheatersinview of public streetswastoo broad evenasto childrenbecause
not al nuditywas obscene evenasto minors. Although the ordinancein Cinecom Theatres did not indlude
aredtrictionon violent movies, the Seventh Circuit quoted withapproval the Fifth Circuit’ slanguage striking
down alaw redtricting drive-in movies “depicting excessive brutdity and crimina violence” The Fifth
Circuit had written about that law: “While we recognize the interest of society in protecting children, we
find even the child's freedom of speech too precious to be subjected to the whim of the censor.”
Interstate Circuit, Inc. v. City of Dallas, 366 F.2d 590, 598-99 (5th Cir. 1966), vacated on other

grounds, 391 U.S. 53 (1968).

This court has consdered these statements by the Supreme Court and Seventh Circuit carefully,
and incontext. Thiscourt isnot persuaded that any of these statementsforecl osethe City’ sattempt to treat

graphic violence, as defined and limited in the Ordinance, as aform of variable obscenity as to children.
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Reno, Erznoznik, and Cohen did not present any issue with respect to violence. 1t would be reading too
much into thet language in the opinions to concdlude that the Court had considered and rejected the theory
advance by the City inthiscase. See RA.V. v. City of S. Paul, 505 U.S. 377, 386-87 n.5 (1992) (“It
is of course contrary to dl traditions of our jurisorudence to consider the law on this point conclusvely
resolved by broad language in cases where the issue was not presented or even envisoned.”). Thisis
especidly true in First Amendment cases, where broad theories and conceptual labels are far moredippery
than the facts of the cases and the results the Supreme Court actudly reached. Seeid. at 383-84 (noting

that many of the Court’ sbroad statements about “ unprotected” formsof speechcannot be taken literdly). !

As for the Seventh Circuit’s approva in Cinecom Theatres of the Fifth Circuit’'s language in
Interstate Circuit, this court has no doubt that the Dallas ordinance in question would fall any modern
standard requiring reasonable specificity in defining the restricted content of the violencedepicted. Vague
references to “brutdity, crimind violence or depravity,” see 366 F.2d at 592, reach far too broadly into
conditutiondly protected expression even as to children. They also do not recognize the essentid safe
harbors under the Miller standard for materid, for example, that does not depict violence in a* patently
offendgve way,” or for works which, taken as awhole, have serious literary, artistic, politica, or scientific
vaue for children. For example, it might bedifficult to sudy the history of the modern civil rights movement

without information, and perhaps even some depictions, about “excessve brutaity and crimind violence”’

MR antiffs point out that inthe most recent Supreme Court decisiondeding withviolenceasa form
of obscenity, Wintersv. New York, 333 U.S. 507, 508 (1948), the Court struck down the statute, which
prohibited sde of written materids “principaly made up of crimind news, police reports, or accounts of
crimina deeds, or pictures, or storiesof deeds of bloodshed, lust or crime. . ..” Under plaintiffs theory
in this case, the Court should have struck down the statute by finding smply that violence cannot be
“obscene.” Instead, however, the Court struck down the statute on overbreadth and vagueness grounds,
without hinting thet violence could never be deemed “ obscene.”
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amed at non-violent protesters. Thiscourt doesnot believe, however, that the Seventh Circuit’ scomment
in Cinecom Theatres was intended or should be understood as a blanket rgection of any future, more
caefully drafted and better researched effort to protect children from exposure to forms of graphic

violence.

Fantiffs draw thar strongest support from recent decisons by the Eighth and Second Circuits
rgecting attempts to regulae children’s access to some materia with violent content. In both cases, the

courts declared the laws facialy uncondtitutiond.

InVideo Software Dealers Ass n v. Webster, 968 F.2d 684 (8th Cir. 1992), aMissouri statute
restricted the rentd or sde of video cassettes depicting “violence.” The gatute included an adaptation of
the Miller standardsfor obscenity. It limited the statute to materids, which, taken asawhole and applying
contemporary community standards, had “a tendency to cater or gpped to morbid interestsin violence’
for persons under the age of 17, which depicted violence in a way which was patently offendve to the
average person goplying contemporary adult community standards with respect to what is suitable for
persons under the age of 17, and which, taken as a whole, lacked serious literary, artistic, paliticd, or

scientific value for persons under the age of 17. Id. at 687.

Thefatd flaw wasthat the Missouri statute contained no definitionof the key concept —*“ violence.”

The Eighth Circuit concluded that the absence of any reasonably precise statutory definitions, such as

Miller requires with respect to sexua expression for purposes of adult obscenity, rendered the statute
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uncondtitutiond onitsface. I1d. at 689-91 (“Nothing less than rewriting the Satute to include a definition

of violence would begin to remedy the statute' s vagueness.”).

As plantiffs point out, however, the Eighth Circuit also began its andyss by expliatly rgecting
Missouri’ s contention that the vidlent videos targeted by the statute could be treated as “obscene’ for
children as an extenson of Ginsberg v. New York:

Obscenity, however, encompasses only expression that “depict[s] or describe[s] sexua

conduct.” Miller v. California, 413 U.S. at 24; see Roth, 354 U.S. at 487; Erznoznik

v. City of Jacksonville, 422 U.S. [at 213 n.10] (expresson must be erotic to be

obscene). Materid that contains violence but not depictions or descriptions of sexual

conduct cannot be obscene. [Sovereign News Co. v. Falke, 448 F. Supp. 306, 394

(N.D. Ohio 1977).] Thus, videos depicting only violence do not fdl within the lega

definition of obscenity for either minors or adults.

968 F.2d at 688. Because violent videos could not be equated with sexudly obscene videos, the court
found that Ginsberg did not supply the gppropriate standard of review. The Eighth Circuit applied strict

scrutiny to the statute as a content-based restriction onprotected speech, and the Satute flunked the test.

Id. at 689, citing Sable Communications, 492 U.S. at 126, as providing the applicable standard.*?

The Second Circuit reached asmilar result in Eclipse Enterprises, Inc. v. Gulotta, 134 F.3d 63

(2d Cir. 1997), whichstruck down aloca law meking it acrime to distributeto minors, among other things,

27 third ground for the Eighth Circuit’ sdecisionwasthat the Missouri statute authorized pendties
even if the merchant did not know the person renting a violent video was under 17. The court viewed a
knowledge dement as necessary both because the statute was* quas-crimind in nature’ and because such
andement isan appropriate requirement in any satute thet chillsthe exercise of Firsd Amendment Rights.
968 F.2d at 690. The City’s Ordinancein this case requires proof of knowledge that the player is under

age.
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“any trading card which depicts a heinous crime, an eement of aheinous crime, or a heinous crimind and
whichisharmful tominors” Id. a 64. The asserted purposes of the trading card law wereto protect the
psychologica wdl-being of childrenand to combat juvenile crime. 1d. a 67. The definition of “harmful to
minors’ waspatterned after the Miller obscenity standard, and the local legidative body took the additiona
step of spedificdly defining “heinous crimes’ as murder, assault, kidnaping, arson, burglary, robbery, rape,

or other sexud offense.  1d. at 64, 67.

The Second Circuit found that violence could not be equated with obscenity, treated the law asa
content-based restriction on protected speech, and hdd it uncongtitutiona under strict scrutiny. 1d. at 66-
67. Thecourt noted that only obscenity, defamation, fighting words, and direct incitement of lawlessaction
have been recognized as unprotected speech, and then said: “We decline any invitation to expand these
narrow categories of speechto indudedepictions of violence.” 1d. a 66. Turning to whether the law was
narrowly tailored to serve the government’ scompdling interest, the Second Circuit declared that the local
government had falled to show the law was ether necessary or effective. The court smply found no
evidenceto support the contentionthat the crime trading cards were ether harmful to minorsor contributed
juvenilecrime. 1d. a 68. The court added:

Moreover, there has been no showing why trading cards should be singled out for

regulation in preference to other materid that is no less noxious. For example, books

found in the County library and, at least according to one teacher, used in the classroom,

contain descriptions of crimes and aiminds no different from the information and
depictions found in the crime trading cards.
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Video Software Dealers and Eclipse Enterprises provide the strongest support for plantiffs
chdlenge to the Indiangpolis Ordinance. However, both decisions recognized that a narrower statute
focused onvidlent expressonmight survive Firs Amendment scrutiny.  The Eighth Circuit wrote: “In this
case, we need not decide whether states can legitimately proscribe dissemination of materid depicting
violence to minors because Missouri’ s statute cannot survive drict scrutiny. * * * - A more precise law
limited to dasher films and specificaly defining key terms would be less burdensome on protected
expresson.” Video Software Dealers, 968 F.2d at 689. Smilarly, the Second Circuit wrote thet it was
not deciding whether “ carefully delimited and properly tallored restrictions on distribution of non-obscene
but otherwise harmful speechto minors, especialy younger minors, can ever passthe strict scrutiny test.”

Eclipse Enterprises, 134 F.3d at 67.

In a thoughtful concurring opinion in Eclipse Enterprises, Judge Griesa described some of the
extraordinarily depraved crimesdepicted in some of the trading cards. However, he aso recognized that
some of the cards regulated by the law, suchascardsdedingwithpresdentid assassinations, crimind trids,
and the careers of famous criminds depicting what might be found “in any widdy circulated news articles
or higorical works’ could not be prohibited asto adultsor minors. 134 F.3d at 70-71. Judge Griesa
found that the law had not been drafted with the kind of specificity referred to in Miller and Reno v.
ACLU. Judge Griesa therefore recognized but did not try to answer the “surely debatable’” question
whether a law deding with depictions of violence and crime could be drafted to meet congtitutiona

standards. Id. at 71-72.

-52-



The Seventh Circuit has ofteningtructed digtrict courtsinthis drcuit to giverespectful consideration
to the views of other circuits, but not to abdicate our respongbilities to give the parties before our courts
the benefit of our independent judgment. See, e.g., Colbyv. J.C. Penney Co., 811 F.2d 1119, 1123 (7th
Cir. 1987), citing 1B Moore's Federal Practice §4.02[1], at 14-16 (2d ed. 1984). Thiscourt hastried
to do so with respect to the Second and Eighth Circuits decisons. This court has no quarrd a al with
the result in @ther Video Software Dealers or Eclipse Enterprises. Both laws were written so broadly
that they failed any applicable First Amendment standard. However, with respect to the courts' broader
satementsthat the Ginsber g variable obscenity standard for children cannot be extended to violence, this
court is not persuaded. Nether opinion offersany reasoned or principled basisfor distinguishing between
sexud content and violence in evduating whether children’s access to graphic violence may be restricted

as maeid “harmful to minors.”

To support the view that “varigble obscenity” cannot extend to violence, the Eighth Circuit cited
the generd comments of the Supreme Court quoted above, which did not directly address the issue of
violence. See 968 F.2d at 688. The Eighth Circuit dso cited Sovereign News Co. v. Falke, 448 F.
Supp. 306, 394 (N.D. Ohio 1977), for the propostion that materia that “contains violence but not
depictions or descriptions of sexuad conduct cannot be obscene” The cited portion of Falke offered as
support for that proposition only the same generd comments by the Supreme Court, and it is no more
persuasive inthisrespect. Inaddition, the court in Falkewas deding witha statute that was bregthtakingly
broad. See448F. Supp. at 398-400 (including as“harmful to minors’ materid that depicted “extreme or
bizarre violence, crudlty, or brutdity”). The broader statements in the opinion are not persuasive when

gpplied to amore carefully drafted and better researched effort likethe Ordinanceinthiscase. In Eclipse
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Enterprises, the Second Circuit pand opinion aso did not offer areasoned explanation for dedining to
treet violence as a variety of variable obscenity asto children within the reasoning of Ginsberg. See 134

F.3d at 66-67.

Accordingly, this court does not believe the question of extension of “obscenity asto minors’ to

reach “graphic violence’ is controlled by prior case law, at least in this circuit.
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2. Extending “ Obscenity asto Minors’ to Graphic Violence

The Firsg Amendment dlowsthe stateto restrict children’ saccessto sexudly explicit materid, but
doesit forbid any comparable effort to restrict accessto the most extreme and graphic violence? Thiscourt
believes the answer isno. The court bases this answer on the reasoning of Ginsberg, which is based on
the protection of children and which remains viable today, and on the lack of any persuasive, principled
basis for digtinguishing between graphic violence and explicit sexud content in terms of potentia harm to

children.

Ginsberg was based on the state’s important and subgtantid interests in safeguarding the
psychologica well-being of childrenand enabling the exercise of parenta respongbility. See 390 U.S. at
639-42. Courts have repeatedly reaffirmed those interests as a legitimate foundation for laws regulating
children’s access to some forms of speech. 1n addition to the caes discussed above, see New York v.
Ferber, 458 U.S. 747, 756-57 (1982), and ACLU v. Reno, 217 F.3d 162, 173 (3d Cir. 2000). The
Eleventh Circuit has described the protection of children as “one of government's most profound
obligations” American Booksellers v. Webb, 919 F.2d 1493, 1495 (11th Cir. 1990) (upholding statute
barring public display of sexudly explicit materias deemed “harmful to minors’). Even the cases driking
down overly broad attempts to regulate children’s access to certain forms of speech took pains to
recognize that government has a compdlling interest in protecting children from materid thet is harmful to

them. See Sable Communications, 492 U.S. at 126; Erznoznik, 422 U.S. at 212.
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Justice Brennan’ sbroad description of the state’ sinterest for the Court in Ginsberg isnot limited
drictly to sexud materid. A ga€' s power to regulate indecent or harmful materid for children, while il
sgnificantly limited by children’s Firss Amendment rights, can extend beyond the regulation of sexual
materid upheld in that case. The focus of the case was harm to the ethicd and mora development of

children. See Ginsberg v. New York, 390 U.S. at 640-41.

Infact, the case for regulaing children’ saccessto graphic violenceis, if anything, stronger than the
case for regulaing children’s access to expliat sexua maerid. In Ginsberg the Supreme Court was
presented withextensve evidenceto show that exposure to explicit sexuad materid elther was or was not
psychologicaly harmful to children. See 390 U.S. at 642-43 & n.10. Professor Ross, who has been
critica of courts efforts deding with both types of restrictions, has observed: “In contrast to the dearth
of support for the notion that sexually explicit speech is harmful, substantial socid science research
conducted over several decades lends support to the dlegationthat violent speech may lead some children
to violent attitudes or actions” Catherine J. Ross, Anything Goes. Examining the Sate' s Interest in
Protecting Children from Controversial Speech, 53 Vand. L. Rev. 427, 505 (2000). In her next
sentence, Professor Ross points out that the research on violent speech is “not uncontroverted.” 1d.
Nevertheless, given Ginsberg’s holding that legidatures are entitled to act reasonably to protect children
in the face of inconclusve socid science evidence about the danger of harm, the accumulation of research
on the effects of violence in the mediain recent decades provides ample basis for dlowing states to take

action smilar to that taken with respect to sexud materids. See Joint Statement attached as Exhibit B.
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Fantiffs argue that sex is different from violence because violence has dways been a prominent
element of our culture, asreflected in our literatureand art. Plaintiffsrefer totheviolencein The lliad, for
example, and they remind the court of some extraordinarily graphic violence depicted in paintings by the
masters. Congder paintings of Salome being presented the head of John the Baptist on a platter, or
paintings of the martyrdom of Saint Stephen or Saint Sebagtian. The same could aso be said, however,
of sax. Congder Aristophanes comic play Lysistrata, for example, or Shakespeare' s Othello, or classicd
statues and paintings depicting the rape of the Sabines. For that matter, even Romeo and Juliet has plenty

of both sex and violence, and it is taught in required high school English classes.

Fantiffs dso suggest that our culture' s taboos with respect to sexud materid are smply more
universal and more firmly established than those with respect to violence. As a questionof history, that is
far from clear. Professor Saunders hastraced the history of government effortsto regulate obscenity. He
has shown that the concept was very broad in the 18th and early 19th centuries, including profanity and
blasphemy, as wdl as descriptions or depictions of violence and sex. See Kevin W. Saunders, Media
Violence and the Obscenity Exception to the First Amendment, 3 Wm. & Mary Bill of Rts. J. 107,
116-27 (1994), discussing sources cited in Roth v. United Sates, 354 U.S. 476 (1957), to support the
conclusion that obscenity, however defined, should not be protected by the First Amendment. Professor
Saunders dso found examplesin which both sexud and vidlent materids were treated as obscene in the
19th and early 20th centuries. He notesin hislater book, for example, that in 1884, New Y ork enacted
a Satute that regulated as “obscene” materids with “pictures and stories of deeds of bloodshed, lust or
crime,” and that other states passed amilar statutes. Kevin W. Saunders, Violence as Obscenity: Limiting

the Media sFirst Amendment Protection 113-18 (1996). An Indiana Statute enacted in 1895 applied to
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both sex and violence. It banned the distribution of “any paper, book, or periodicd, the chief feature or
characteristic of which isthe record of commission of crime, or to display by cut or illusration of crimes
committed, or the actsor picturesof criminds, desperadoes, or of menor womenin lewd and unbecoming

positions or improper dress.” 1895 Ind. Acts 230.

From the perspective of the year 2000, of coursg, it is easy to anile knowingly at the vague and
broad prohibitions of those earlier laws treating depictions of both violence and sex as obscenity.
However, if history and tradition should, as plaintiffs contend, guide the courts in limiting the concept of
obscenity, those older statutes vagueness and breadth by modern standards provide no basis for
conduding they are irrdevant today in determining whether to draw a condtitutiond line, with respect to
children, betweensex and violence. The restrictions on sexua materid in most of those ol der statutes and
ordinances dso would not survive modern Firss Amendment anaysis, but the history of such redtrictions
obvioudy helped persuade the Supreme Court to preserve the First Amendment exception for anarrow

category of sexudly explicit materid.

The redtrictions on sexua materia have been the principa focus of obscenity litigation for the past
half-century. However, the Supreme Court has never squarely hdd that dl attemptsto restrict depictions
of violence — epecidly whenchildrenare the audience— mus violate the First Amendment. Asdiscussed
above, the Court’ sdecigons offer no persuasive basis for expecting that a carefully drafted law restricting

children’s access to graphic violence in video games could never survive a Firs Amendment chdlenge.

3. Limits on the Extension of Obscenity to Violence
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The plantiffs strongest argument againgt extending the reasoning of Ginsber g to graphic violence
isthe difficulty indrawing lines. Plaintiffs suggest that if research results on “harm to children” that areless
than definitive are enough to judtify censorship, the same logic will quickly be extended to such obvioudy
protected but arguably harmful matters as anti-religious expression, “witchcraft,” or depictions of inequdity
among racid groups or socid classes. See . Reply Br. a 9. With these possihilities in mind, plaintiffs
defend drawing a line at sexual obscenity precisely, and smply, because the rationade that supports
extending Ginsber g to reach grgphic violence would otherwise betoo difficult tolimit. In addition, dlowing
government to regulate violent video games suggests that government could choose to regulate graphic

violence in other media— books, television, and movies are obvious examples.

Pantiffs concerns about a dippery dope are important, but they fal to take into account other
anchors that should prevent a dide into obvioudy unconditutional censorship in the name of protecting
children from asserted harms.  Any law that attempts to regulate materid as “harmful to minors’ under
Ginsbergmus meet several requirementsthat serve to limit the scope of permissible government regulation.
Fird, as shown above, the government may not substantidly limit adult access to the regulated materid.
Second, inacting to protect the well-being of children, the government must provide the safe harbors under
the adapted Miller standardfor thosemateridsthat have serious literary, artistic, paliticd, or scentific vaue
as a whole, that are not patently offensve, and that are not directed to children’s morbid interest in
violence. Third, the government cannot discriminate based on the viewpoint of the proscribed materid.

The Indiangpolis Ordinance was drafted with careful attention paid to these mgjor limiting principles.
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The limiting principles that were built into the Ordinance to make it congtitutional would make it
difficult to impose sweeping restrictions on children’ s access to violencein media other thanvideo games.
Playboy Entertainment Group, Renov. ACLU, and Sable Communications, for example, illustrate that
some media are extremely difficult to regulate even whenthe state asserts aninterest in protecting children
— primarily because it would be difficult to restrict accessfor children without affecting the protected rights
of adults. Thethird prong of the Miller standard — the societa vaue prong — adso stands in the way of
regulating violencein other media. For example, under alaw attempting to limit children’ saccessto graphic
violence in books, tlevison, and movies, the government would have to show that the particular book,
televison program, or movie “lacked serious literary, artistic, political or saentific vaue as a whole for
persons under the age of eighteen(18) years.” That would be a difficult burdento meet as applied to those
media. In fact, the Ordinance may be congtitutiond as gpplied to some extremdy violent video games
precisely because the expressive dements of those video games are so inconsequentid — especidly as

compared to sgnificant elements of protected expression present in books, televison, and movies.

The difficulty of providingaspecific definitionof the prohibited materid and the difficulty of meeting
the “patently offensve’ prong of Miller dso limit the reach of the variable obscenity doctrine as applied
to violence. The City has crafted a reasonably objective definition of grgphic violence by listing specific
serious injuries (decapitation, dismemberment, maming, etc.). Thelimitsof the variable obscenity doctrine
restrict the scope of permissible regul ationto materia that is bothdefined ina sufficently objective way and
patently offengve. In other words, not every depiction of an assault is patently offensive with respect to
children. The range of activity covered by the term “assault” indicates that the term may not be specific

enough to equate withthe specific sexud activity identified in Miller. Attemptsto regulatein content areas
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other than graphic violence or sex are likely to encounter smilar difficulties in adequately defining the

proscribed materid.

Another important parale between the statute upheld in Ginsberg and the Ordinance dso limits
the danger of fdling down the dippery dope toward uncongtitutiond censorship: The Ordinanceis not a
viewpoint-based redtriction. The definition of “grgphic violence’ applieswithout regard for any viewpoint
that might be expressed. The safe harbors created by the other Miller factors — patently offensve,
gopeding to morbid interest, and no redeeming vaue —pose no greater threat of viewpoint discrimination
with respect to violence than they do with sexua content. Thus, even if the violence in a video game is
completely judtified and shows the forces of good prevailing over the forces of evil in afantadtic battle, it

is4ill regulated.

Any attempt to regulatechildren’ saccess to materia based onthe viewpoint of proscribed materid
would raise serious condtitutiona questions and move the regulation outside the bounds of the variable
obscenity doctrine. Even obscenity and “fighting words,” which are usudly described as smply outsde
al First Amendment protection, cannot be subjected to viewpoint-based discrimination. SeeRAV.v. S
Paul, 505 U.S. at 383-84, 391 (striking down city’ s attempt to regulate “ hate speech” because “the First
Amendment does not permit St. Paul to impose specia prohibitions onthose speakers who express views

on disfavored subjects.”).

Fantiffs expressedfearsabout the danger that any restrictionon children’ saccessto violent video

games would inevitably lead to sweeping redtrictions on other media are not persuasive in light of
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experience with restrictions on children’s access to sexud content.  Such restrictions have scarcely

“cleansed’ literature, films, and television, for example, of sexud themes and content.

The dippery dope argued by plantiffs obvioudy deserves close atention. However, the doctrine
of variable obscenity as to children and the careful drafting of the Indianapolis Ordinance provide severd
anchorsto prevent adidedown that dope. Thedoctrineissdf-limiting not becauseit isredtricted to sexud
materid, but because it dill holds laws to drict requirements before they can survive First Amendment
challenge. New York’'s statute met the demanding requirements outlined in Ginsberg. Indiangpolis
attempit to regulate children’ s access to video games containing grgphic violence meets the requirements

inthis case, as adapted by Miller and as adapted for graphic violence.

F. The Ordinance’' s Use of One Age Sandard

Flaintiffs also contend the Ordinance violatesthe First Amendment becauseit falls to accommodate
the different maturity levels of older and younger children. Common sense shows there are differences
between seven year olds and seventeen year oldswhenit comesto materia with strong sexua content or
graphic violence. Asplaintiffs maintain, the violent materia appropriate for young children and the violent
meaterid appropriate for older teenagers may be sgnificantly different. Thus, in applying the third-prong
of the adapted Miller standard, which iswhether there is any serious literary, artistic, politica, or sentific
vaue for children, for example, it may be important to know whether the “reasonable minor” is an older
child,ayounger child, or some hypothetical “ average child.” Thelimited record beforethe court at thistime

does not contain much evidence either supporting or contradicting the daimthat older minors are harmed
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less (or more) than younger children by exposure to grgphic violence in video games as defined by the

Ordinance.’®

While plaintiffs maintain that any “solution” to the problem of different maturity levels would be
inadequate, some cases address the issue of treeting childrenas agroup under amodified Miller standard.
In the context of sexual materid, some courts have concluded that “‘if a work is found to have serious
literary, artidic, politicd or scentific vdue for a legitimate minority of normal, older adolescents, then it
cannot be said to lack such vaue for the entire class of juveniles taken as a whole’” American
Booksellers v. Webb, 919 F.2d 1493, 1505 (11th Cir. 1990), quoting American Booksellers Ass n v.

Virginia, 882 F.2d 125, 127 (4th Cir. 1989).*

From the City’ s perspective, the Eleventhand Fourth Circuits approachisproblematic. It leaves
younger children with less than an gppropriate level of protection and may severdly frustrate the purpose
of the Ordinance. The court agrees. No matter where an age lineis drawn, it would be possble to point
to a“legitimate minority” of children just under the age limit for whom the prospect of harm would not be
ggnificant. If any age limit can be defeated by showing sucha“legitimate minority” of children just alittle

bit younger, then no age limit could survive conditutiond scrutiny.

130ne option available to the City would have been to regulate access to violent video games
according to one or more additiond age categories. Plantiffs aso contend that distinguishing among age
groups would be unduly burdensome and cadl for even more arbitrary line-drawing. The origina draft of
the Ordinance took that approach, but it was amended in committee to use only one age standard after
objections were raised by the video game industry.

14 the context of adult obscenity, the Supreme Court has noted that “the mere fact that only a
minority of a population may believe a work has serious value does not mean the ‘reasonable person’
standard would not be met.” Pope v. Illinois, 481 U.S. 497, 501 n.3 (1987).
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A second approach to the problem appears in Ginsberg itsdf. In addressing the New Y ork
datute, the Supreme Court gave no indication that treating al children identicdly is uncondtitutiona when
a date regulates materid under a variable obscenity theory. All adults are treated as an undifferentiated
group under the Miller standard, just asdl childrenunder 17 weretreated as one group inGinsberg. The
City has chosen that approach in this case, and it survives scrutiny under Ginsberg. This court also sees

no condtitutiond difference between drawing the line on an 18th birthday instead of a 17th birthday.

G. Plaintiffs Challenges to the Operational Aspects of the Ordinance

Pantiffs aso request rdief fromthe provisons of the Ordinance that impaose different requirements
on large and smdll locations, require physica separation of harmful video games from other video games,
and impose monitoring requirements on owners and operatorsto ensurethat no unaccompanied minor can
view or operate the regulated video games. See 88 831-1, 831-5, 831-6. Rantiffs contend that these
“operaiond” provisons of the Ordinance are internaly inconsstent and unnecessarily burdensome. As
a result of these dleged drafting falures, the Ordinance is sad to present a “trap” that is insufficiently
tallored to serve the City’ sasserted interestsin protecting childrenand empowering parents. Plantiffshave

not shown that these operationa aspects of the Ordinance are likely to make it uncondtitutional.

Fird, the Ordinance directly furthers the City’s compelling interests by limiting, but not banning,
children’s access to the regulated materid. Alternative approaches to regulation that would be equaly
effective in preventing children from viewing and operating harmful games would not materialy broaden

anyone' s access to protected speech. Compare United States v. Playboy Entertainment Group, ---
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US a ---, 120 S. Ct. a 1887 (finding statute that significantly burdened adults access to protected
speech faled to use a plaugble, less redtrictive dternative and that “ Government cannot ban speech if

targeted blocking is afeasible and effective means of furthering its compelling interests.”).

Second, the court disagreeswiththe plantiffs characterizationof severa of the provisons as overly
burdensome, as explained below. Third, many of the detailed “ operationd aspects’ of the Ordinance are
difficult to evduate in afacia chdlenge to the Ordinance. Fourth, the court disagrees with plaintiffs
assertionthat the Ordinance stigmatizes adult use of violent video gamesto the point where the regulaions
unconditutionaly burdenadults' right of accessto thesegames. See American Booksellersv. Webb, 919
F.2d at 1501-02 (upholding regulations on display of materid that is harmful to minors and finding the
indirect burdenonadults First Amendment right to access the materia was inggnificant). For dl of these
reasons, the court will not enjoin the challenged operationa provisions of the Ordinance. See 88 831-1,

831-5, 831-6.

More specificdly, plaintiffs contend that the Ordinance irrationdly requires larger establishments
both to create a physcaly partitioned area and to maintain tenfeet of separation betweendl video games
that are harmful to minors and those that arenot harmful. Plantiffsreason that if aphyscd wall dividesthe
harmful gamesfromthe other games, the additiond ten-foot barrier serves no purpose—that it is essentidly
just a punishment for having any vidlent games at the establishment. If dl establishmentscomply by building
partitions with solid walls, that argument might have more force. However, the Ordinance also authorizes

lessexpendve (and more permeable) barriers, which many establishments might choose as their meansto
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comply. A ten-foot separationfromthe partitioned areawould dill serve a purpose by helping to prevent

any temptation to “jump” the barrier.

Inaddition, the spacing requirements are opento adifferent interpretation. For example, wherean
amusement location creates a partitioned area for harmful games, the ten-foot spacing requirement can
reasonably be read to apply to require measurement through the entrance to the partitioned area. Under
thisreading, harmful games and non-harmful games could co-exist on opposite sides of the same solid wall.

Paintiffs argument on this point does not support afacid chalenge.

With respect to the monitoring requirements impaosed by the Ordinance, plantiffs argue that the
rules regarding “incidental views’ and parental supervison/permission will be unworkable in practice.
Fantiffs envisonowners, operators, and enforcement offiaas running around with stop watchesand tape
measures to ensure that parents remain within five feet of their children and that no minor ever has more
than a thirty second exposure to the regulated games. These scenarios are both far-fetched and amost
completely avoidable. See American Booksellers v. Webb, 919 F.2d at 1507 (“Since this is a facid
challenge, we cannot, as gppellees seem to suggest, consider the constitutiona propriety of the most
onerous methods of compliance which a broad reading of [the statute] could possibly require.”).

Fantiffs complain the Ordinance will burden them because they will be required to have an
employee physcdly onthe ste to monitor the ages of playersongamesdeemed “harmful to minors” The
coin-operated games now are typicaly left unattended. The requirement that games deemed “harmful to
minors’ be attended is no more burdensome than laws that effectivey prohibit sale of sexudly explicit

magazines or acoholic beverages in unattended vending machines. See, e.g., American Booksellersv.
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Webb, 919 F.2d at 1506-08 (upholding ordinance barring public display of materids deemed obscene as
to children); Crawford v. Lungren, 96 F.3d 380, 387-88 (9th Cir. 1996) (upholding law barring sle of
adult-oriented publications in unattended vending machines). This requirement does not render the

Ordinance uncondtitutiond.

The “incidentd view” provison that goplies to “exhibitors’ is obviousy a reasonable
accommodationfor those amdler establishmentsthat are not required to erect aphysical partition between
games “harmful to minors’ and other games. See 8§ 831-6(h). If the owner of asmdl establishment finds
it too difficult to prevent minors from viewing the screens of regulated games, the owner certainly could
choose to cregate a partitioned area and then not allow minors in that area. In addition, state courts may
reasonably decide that the Ordinance’ s knowledge requirement applies to the incidenta view provison.
Under such aninterpretation, the thirty second limit would serve as notice that once an owner knows that

achild isviewing aregulated game, the owner needs to do something about it immediately.

Smilarly, if ownersfind it too difficult to monitor parents supervision of their children, they can
followthe Ordinance sdternative procedure and require dl parentsto giveexpresspermissionasprovided
inthe Ordinance. See 8§ 831-1 (defining“accompanied by”). Onceaparent hasgiven express permission,
the parent would be free to roam about the establishment or even to leave the child on his own. The fact
that aparent’ spermisson*“expires’ at the end of each day raisesno serious congtitutiond issue. A longer-
term parental permission would not address the City’ s concern that the type of video games a particular

establishment has on its premises may change over time without parents knowledge.
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Raintiffs dso chalenge the provisonof the Ordinancethat completely bans amusement machines
deemed harmful to minors on “public property.” 8 831-7. The City has responded that where it actsin
aproprietary capacity rather thaninitsregulatory capacity, the First Amendment givesit considerably more
(but not unlimited) latitude to choose who may usethat property. Seegenerdly International Societyfor
Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 678 (1992). In any event, the City has presented
evidencethat “thereare not now nor have there recently been” any games regulated by the Ordinance on
public property. Ex. P-66 (HarrisAff. 2). Thus, no gamesare threatened with immediate remova under
Section 831-7 and plaintiffs have not come forward with any evidence showing that anyone has applied,
or will gpply, to place any of the restricted games on public property. Because no one claims to be
threatened withirreparable injury by the enforcement of Section 831-7, the court declinesto consider the

issue a this priminary injunction sage.

V. Vagueness

Pantiffs also contend that the Ordinance is uncondtitutiondly vague. The void-for-vagueness
doctrine addresses the due process concern that “legidative enactments mud articulate terms ‘with a
reasonable degree of clarity’ to reducetherisk of arbitrary enforcement and alow individuas to conform
ther behavior to the requirements of the law.” Greshamv. Peterson, --- F.3d ---, ---, 2000 WL
1231066, at * 7 (7th Cir. Aug. 31, 2000), quoting Robertsv. United Sates Jaycees, 468 U.S. 609, 629
(1984), and Kolender v. Lawson, 461 U.S. 352, 357 (1983). However, “a state statute should not be
deemed faddly invaid unless it is not readily subject to a narrowing congtruction by the state courts.”

Erznoznik v. City of Jacksonville, 422 U.S. 205, 216 (1975). If areasonable interpretation by a ate
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court could cure the condtitutional problem, a federa court should not hold a potentialy vague Statute

uncondtitutiona. Gresham v. Peterson, 2000 WL 1231066, at * 7.

The degree of drafting precison demanded by the Constitution depends on the nature of the law.
Gresham v. Peterson dedt with another Indiangpolis ordinance enforcesble by civil fines that was
chdlenged on First Amendment grounds. The Seventh Circuit noted that “lawsimposing civil rather than
crimind penatiesdo not demand the same high levd of darity,” but dso found that this lowered burdenis
“mitigated” by the fact that a more stringent vaguenesstest gpplies to enactments that potentidly interfere
with free speech. Id. & *8. Plaintiffs argue that a heightened Firs Amendment vagueness threshold
applies, and the City assertsthat it has greater leeway indefining avil violations. Sufficeit to say that “[i]t
iS. . . essential that legidationaimed & protecting children from alegedly harmful expresson—no lessthan
legidationenacted withrespect to adults — be clearly drawn and that the standards adopted be reasonably
precise.” InterstateCircuit, Inc. v. City of Dallas, 390 U.S. 676, 689 (1968), quoting Peoplev. Kahn,

206 N.E.2d 333, 335 (1965) (Fuld, J., concurring). The Ordinance meets that standard.

A. The Modified Miller Sandard

Complementing their argument that the Miller standard is restricted exclusvey to regulation of
sexud materid, plantiffs argue tha the Miller standard is uncondtitutionaly vague as applied to graphic
violence. Plaintiffs clam that the owners and operators of amusement locations are left with no guidance
onthe meaning of “morbid interest inviolence,” “ patently offendve,” and “ suitable materid” asthey attempt

to segregate gamesthat are “harmful to minors” Plaintiffs support that argument with the deposition of
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Deputy Mayor David Harris, who was asked to explain or define the terms “morbid interest in violence”’
and what is “suitable materid” for children. Harris declined to offer a definition or explanation without
conaulting withthe City’ s lawyers. Based on that testimony, plaintiffs argue that if the City’ s enforcement
offidds cannot understand those terms without consulting lawyers, they do not provide fair notice to

plaintiffs and other video game operators as to what is regulated.

As explained above, the City’s adaptation of the Miller standard is appropriate under the First
Amendment. The Court is not persuaded by plaintiffs secondary attack on vagueness grounds. Even if
it is true, for example, that a given community can more readily agree on which sexud materia is
ingppropriatefor childrenthan on which graphicdly violent materid isinappropriate (though plaintiffs offer
no evidence to support this assertion), that would not make the Miller sandard unworkable per se. It
would smply narrow the scope of permissible regulaionto that particular subset of violent materid where

thereis an acceptable leve of agreement.

Fantiffs argument based onthe Harristestimony isbased onamisunderstanding of how the Miller
dandard worksin practice. Firg, the law must identify with reasonable specificity the particular types of
depictions that are prohibited, whichthe Indiangpolis Ordinance doesinitsdefinitionof “ grgphic violence.”
The other prongs of the modified Miller stlandard then work together to provide three andyticdly distinct
“sofe harbors’ for materid that contains “graphic violence.” Those harbors are safe for materid that either
does not predominantly apped to minors morbid interest inviolence, or that isnot “ patently offensive’ to
prevallingstandardsinthe community, or that neverthelesshas serious literary, artistic, paliticd, or scentific

vaue as awhole for persons under 18 years old.
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The Supreme Court has explaned withrespect to obscenity for adults that the three Miller prongs
work together to “limit the uncertain sweep of the obscenity definition.” See Reno v.ACLU, 521 U.S. at
873. Smilaly here, the entire standard works as anintegrated “ sefety vave’ to save from regulaion some
of those video games that contain graphic violence and strong sexua content. Thus, even if the court
credited plantiffs argument that “morbid interest in violence” is in some way less precise than “prurient
interest in s2x,” the tandard as awhole retains the required precison. We have achieved a rough peace
withthe Miller standard as applied to sexua obscenity for adults, and it appears aso to be conditutiondly

servicesable as adapted to regulate graphic violence in video games played by children.

For example, the three modified Miller prongs would presumably protect games like Gauntlet
Legacy even if the game contains some gragphic violence. The City gpparently agrees. “By definition, the
Ordinance steers clear of any video game that in fact contains the type of extensive plot, character
development and narrative thet plaintiffs attempt to ascribe to some games.” Def. Br. a 11; seedsoid.
a 4 (“The Ordinance does not gpply to every game that displays ‘graphic violence' or ‘strong sexud

content.’”). The Ordinance is consistent with this interpretation.*®

The plaintiffs dso argue more specificaly that the Ordinance's “patently offensve’ prong is

particularly suspect under a vagueness andyss. Under the Miller standard (or amodified verson), the

For example, avideo hockey game might include afight during which aplayer’sfaceis cut and
hisnoseis broken. If the scene could be construed to show “bloodshed” or “disfiguration” redidticaly, it
would appear to meet the Ordinance’s definition of graphic violence. However, the modified Miller
standard should save the game fromregulation because the graphic violence in the game is not likely to be
“patently offensve,” and/or avideo hockey game probably “predominantly appeals’ to children’s interest
in hockey, not their “morbid interest in violence.”
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objectionable materid must be specificdly defined, and the test for whether the materid is “patently
offengve’ refers specificdly to the objectionable portion of the work in question. Theissueisnot whether
the work asawhole is patently offensve. See American Booksellersv. Webb, 919 F.2d at 1503 n.18.
Paintiffs here argue that, because the Ordinance identifies” grgphic violence” asthe proscribed materid in
a clause separate from the clause that sets forth the “ patently offensive’ prong of the Miller standard, the
Ordinance is uncongtitutiona as written because it failsto require “that graphic violence be depictedin a

patently offensve way.” Hl. Reply Br. at 19.

Onitsface the Ordinance is susceptible to plaintiffs proposed interpretation, whichwould render
it uncondtitutiond. However, the court isa so confident that the Supreme Court of Indianacould and would
eadly congrue the Ordinance to indude the requirement that the graphic violence itsdf be “patently
offendgve” “We haveregularly sad that courts have an ‘overriding obligation to construe our statutesin
such a way as to render them condtitutiond if reasonably possible. . . .’” Brownsburg Area Patrons
Affecting Changev. Baldwin, 714 N.E.2d 135, 141 (Ind. 1999), quating A Woman'’ s Choice-East Sde
Women's Clinic v. Newman, 671 N.E.2d 104, 111 (Ind. 1997) (Dickson, J., concurring); Burris v.
State, 642 N.E.2d 961, 968 (Ind. 1994) (“[A] Htatute is accorded every reasongble presumption
supporting itsvdidity.”), dting Brady v. State, 575 N.E.2d 981 (Ind. 1991); seedsoInd. Code § 35-49-

2-2 (identifying the proscribed materia in aseparate clause).

B. The Definition of “ Graphic Violence”
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Rantiffs dso cdlam that the Ordinance s definition of graphic violence is unconditutiondly vague.
As dready noted, the Ordinance s formulation of graphic violence is reasonably objective and is not far
didd fromthe proscribed conduct and various states of nudity that are used to define sexua obscenity as
tominors® Thedraftersof the Ordinance choseto define the proscribed content according to thespecific
types of injury inflicted on the characters and depicted inthe game. If one of thelisted injuriesis depicted
or represented, it will quaify as graphic violence. Perhaps one can quibble at the margins about the exact
meaning of “mutilaion” or “digfiguration,” but the terms are “reasonably precise.” See Interstate Circuit,
Inc. v. City of Dallas, 390 U.S. a 689. In addition, it was reasonable to focus on the injuries that are
depicted rather thanthe conduct that causestheinjuries. Cf. Miller v. California, 413 U.S. 15, 25 (1973)
(suggesting that definitions of adult obscenity could include representations or descriptions of “ultimate
sexud acts, normal or perverted, actual or smulated” and of “ masturbation, excretory functions, and [lewd]

exhibition of the genitas’).

Moreover, even if the definition of graphic violence could be interpreted in a broad, open-ended
manner, astate court could provide areasonable narrowing construction that would render the Ordinance
congtitutiona insome applications. See Gresham v. Peterson, 2000 WL 1231066, at * 7. For example,
to the extent that the word “including” implies that the definition of graphic violence offers an incomplete
list of the proscribed “ serious injuries,” a state court could eesly determine thet the list isexclusve. See

id. a *8. Similarly, this court need not decide whether a human-like dien’s green ooze counts as

5The key terms upheld in Ginsber g, dthough a product of their time, certainly were not inherently
more precise than the specific types of injury listed in the Ordinance. See Ginsberg v. New York, 390
U.S. 629, 645-46 (1968) (reproducing statute’ s definitions of nudity, sexua conduct, sexua excitement,
and sado-masochistic abuse).
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“bloodshed.”*” These decisions can and should be made by the Indiana courts. Because the City has met
its obligation to define with reasonable specificity the violent materid it seeks to regulate, plaintiffs are

unlikely to succeed on their dam that the definition is unconditutiondly vague.

Conclusion

It would be an odd conception of the First Amendment and “variable obscenity” that would alow
a date to prevent aboy from purchasing a magazine containing pictures of topless women in provocative
poses, asin Ginsberg, but give that same boy a conditutiond right to trainto become asniper at the loca
arcade without hisparent’ spermisson. The plaintiffshave not shown they are reasonably likely to succeed
ontheir damsthat the Indianapolis Ordinance violatesthe First Amendment or is uncongtitutionaly vague.

Accordingly, the plaintiffs motion for a prdiminary injunction is denied.

So ordered.

Date: October 11, 2000

DAVID F. HAMILTON, JUDGE
United States District Court
Southern Digrict of Indiana

Copiesto:

David L. Kdleher

Arent Fox Kintner Plotkin & Kahn
1050 Connecticut Avenue, N.W.
Washington, DC 20036-5339

YAt least some video games have switches that dlow the player or the exhibitor to choose from
among severd colors of “blood.”
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CITY-COUNTY GENERAL ORDINANCE NO. 72, 2000
Proposal No. 239, 2000

PROPOSAL FORA GENERAL ORDINANCE to regulatethe conduct of persons who own or operate
places of busness whichcontain amusement machinesand/or video games, in such a manner that redtricts
and prohibitsaccess to anusement machinesand/or video gameswhicharedeemed harmful to minors, and
to prohibit such amusement machines and/or video games on public property.

WHEREAS, Marion County and the City of Indianapolis have compdling interests in protecting
the well-being of minors, in protecting parents authority to shield their minor children frominfluencesthat
the parents find inappropriate or offensive, and in reducing juvenile crime; and

WHEREAS, our courts have recognized that minors are affected by and may be protected from
patently offensive sex-related materid; and

WHEREAS, recent academic literature corroboratesthefindingof earlier sudiesthat violent video
games produce psychologica effectsinminor childrenand that prolonged exposureto violent video games
increases the likelihood of aggression in minor children (see Craig A. Anderson & Karen E. Dill, Video
Gamesand Aggressive Thoughts, Fedlings, and Behavior inthe Laboratory and inLife, 78 J. of Personality
and Soc. Psychal. 772 (2000) (summarizing past research and noting that the “ positive associ ation between
vidlent video gamesand aggressive persondity iscondstent witha devel opmental model inwhichextensve
exposuretoviolent videogames. . . contributesto the creation of an aggressive persondity” and concdluding
that “the present dataindicatethat concernabout the potentialy del eterious consequences of playing violent
video games is not misplaced”)); and

WHEREAS, growing evidence of the harmful effects of violent video games has led Congressto
investigate the impact of these games on minor children (see Hearing on “The Impact of Interactive
Violence on Children,” United States Senate Comm. on Commerce, Science & Trangportation, 106th
Cong. (March 21, 2000) (“Hearing”); see dso Mgority Staff of Senate Comm. on the Judiciary, 106th
Cong., Children, Violence and the Media: A Report for Parents and Policy Makers (Sept. 14, 1999)),
and has led President Clinton to ask the Federa Trade Commissonto investigate the marketing of violent
video games to minor children (see Letter from William J. Clinton, President, to Janet Reno, Attorney
Generd of the United States, and Robert Pitofsky, Chairman, Federal Trade Commisson(Jdune 1, 1999));
and

WHEREAS, producersand retail ersof video games agree that “the best control isparental control”
(see Statement of the Video Software Deders Association in conjunction with Hearing, above); and

WHEREAS, tesimony before Congress indicates that fourth through eighth graders report

gpending an average of from hdf an hour to two-and-a-haf hours playing video games in arcades each
week (see Hearing, above, Testimony of Jeanne B. Funk, Ph.D., clinica child psychologist); and

EXHIBIT A



WHEREAS, parents are less able inpublic placesthaninthe home to control the level of violence
and sexua content to which their minor children are exposed; now, therefore,

BEIT ORDAINED BY THE CITY-COUNTY COUNCIL OF THE
CITY OF INDIANAPOLIS AND OF MARION COUNTY, INDIANA:

SECTION 1. Section 831-1 of the “Revised Code of the Consolidated City and County,” regarding
definitions, hereby is amended by the deetion of the language which is gricken-through, and by the
addition of the language which is underscored, to read as follows:
Sec. 831-1. Definitions.

Asused inthis chapter, the following terms shdl have the meanings ascribed to theminthis section.

Accompanied by for purposes of subsections 831-5(h), 831-5(i). 831-5(j), 831-6(f). 831-6(q).
and 831-6(h), means that the parent, quardian, or custodian of the minor either:

[} Is within five feet of the minor at al times while the minor is operating the amusement
machine; or,

(2 Has appeared in person with the minor at the amusement location or place of business
containing amusement machines on that day and has given hisor her permission for the
exhibitor or regigtrant or an employee of the exhibitor or regigtrant to place onthe back of
the minor’ shand or wrist acdearly visble, non-transferable designationsuchas astamp or
wrigt band sgnifying that the parent, guardian, or custodian has consented to adlow the
minor to operate amusement machines that are harmful to minors,

Amusement |ocation means any public room or areain the city which contains five (5) or more
amusement machines,_however, anusement locations shdl not indude premises which are licensed (as
defined in IC 7.1-1-3-20) for the sdle of dcohadlic beverages and where entry is limited to persons who
are eighteen (18) years of age or older.

Amusement machine means a currency-operated machine or device,_induding a machine or
device operated by tokens, cards, points, or other currency-like means, offered to the public as agame
or anusement, the object of which is to achieve a high or low score based on the skill of the player,
including, but not limited to, video games, poal or hilliard tablesand pinball machines. Such amachine or
device desgned and used exclusvely for the vending of merchandise of a tangible nature shdl not be
deemed an amusement machine.

Exhibitor means apersonwho owns or operates a place of businessin the city where four (4) or
fewer anusament machines are located; however, the provisons of this chapter shall not apply to an
exhibitor’s place of business which is licensed (as defined in IC 7.1-1-3-20) for the sale of alcoholic
beverages and where entry is limited to persons who are eighteen (18) years of age or older.




Graphic violence means an amusement machine' s visud depiction or representation of redigtic
sarious injury to a humanor human-like being where such serious injury ind udes amputation, decapitation,
dismemberment, bloodshed, mutilation, maiming or disfiguration.

Har mful to minors means an amusement machine that predominantly appealsto minors morbid
interest inviolenceor minors prurient interest insex, is patently offensve to prevailing standardsinthe adult
community as awhole withrespect to whet is suitable materia for persons under the age of eighteen (18)
vears, lacks serious literary, artidic, politica or scientific vaue as a whole for persons under the age of
eighteen (18) years, and:

Q) Contains graphic violence; or,

(2 Contains strong sexua content.

Incidental view means aminor’sview for fewer thanthirty (30) seconds of the playing surface or
screen of an amusement machine,

Knowingly means having genera knowledge of, or reasonto know, or abdlief or ground for belief
that warrants further ingpection or inquiry of both:

1) The character and content of the visua representations of the amusement machine; and,

(2 The age of the person operating or seeking to operate the amusement machine, provided.,
however, that an honest mistake shall condtitute an excuse from ligbility hereunder if the
defendant madeareasonable bona fide attempt (induding but not limited to asking for legdl
photo identification) to ascertain the true age of the minor.

Minor means a person under the age of eighteen (18) years. This definition does not apply to a
minor who has obtained a court decree pursuant to |C 31-34-20-6.

Not harmful means an amusement machine that is not harmful to minors.

Nudity means an anusement maching svisud depiction or representation of humanmde or femde
genitals, pubic area or buttocks with less than afully opague covering, or of afemde breast withlessthan
afully opague covering of any part of the nipple, or the showing of covered mde genitdsin a discernibly

turgid state.

Parent, guardian or custodian means and includes a person who has legal custody of the ehitd
minor and is the eAte-s minor's

(1)  Natura parent;
2 Stepparent, adoptive parent or custodian as those terms are defined by 1C 35-42-4-7;

3 Guardian as defined by IC 29-3-1-6; or



4 Other adult who has been appointed by a court to care for aehitd minor;

but, for purposesof subsections 831-5(€). 831-5(f) and 831-5(q) and subsections 831-6(c). 831-6(d) and
831-6(e), shdl not include an exhibitor, or owner or operator of an amusement locationwithrespecttoa
ehitd minor who is present in the exhibitor’s, owner’s or operator’s place of business.

Pool or billiard table means atable used for any formof the games commonly referred to as pool
or hilliards and includes any table of any sze, the top of whichis surrounded by an dadtic ledge or cushion
and whichis designed or used to play any gamewhich conssts of impdling balls by means of sticks or cues.

Public property means al buildings and areas within Marion County that are owned, operated,
or leased aslessee, by the City of Indianapolis, Marion County, a city or county department, a city-county
agency, or atownship, including but not limited to the Department of Parks and Recrestion, but does not
include property for which the City of Indianapalis, Marion County is the lessor.

Reqgistrant in this chapter means a person registered with the controller under this chapter asthe
owner or operator of an amusement location in the city.

Strong sexual content means the visud depiction or representation by an amusement machine of
nudity or explicit human sexua behavior by any humanor human-like being inone or more of the following
forms._masturbation; deviate sexua conduct; sexud intercourse; or, fondling of genitals.

SECTION 2. Section 831-5 of the “Revised Code of the Consolidated City and County,” regarding
operation of amusement locations, hereby is amended by the deletion of the language which is Stricken-
through, and by the addition of the language which is underscored, to read asfollows:

Sec. 831-5. Operation of amusement locations; violations.

@ All amusement locations shdl be kept inaclean, hedthful and sanitary conditionat dl times
and the controller shal have the power to determine if such room or rooms are kept in aclean, hedthful
and sanitary condition and for such purpose, when desired, have the assistance of any law enforcement
agency or the Hedlth and Hospitad Corporation of Marion County. If the controller shal determine, by a
law enforcement agency or the division of buildings of the Health and Hospital Corporation of Marion
County, that an unsanitary condition exigts within an amusement location or on property immediady
adjacent to the amusement location, which property isunder the control of the amusement locationowners
or thar lessee or lessor, the controller shdl have the power to suspend the amusement locationregistration
until such unsanitary condition is rectified.

(b) No registrant under this chapter shal permit persons to congregate in a disturbing manner
within an amusement location or on parking areas or other property immediately adjacent to or normdly
used for purposes of parking for an amusement location which property is under the control of the



amusement location owner or owners or their lessee or lessor. A violation of this provision shall be
sufficient grounds for the revocation of the amusement location registrations by the controller.

(© No regidrant under this chapter, or registrant’s employee, shal violate any state statute or
city ordinance, or dlow any other person to commit such violation, within an amusement location or on
parking areas or other property immediately adjacent to or normally used for purposes of parking for an
amusement location which property is under the control of the amusement location owner or owners or
their lessee or lessor. A violaion of this provison shdl be sufficient grounds for the revocation of the
amusement location regigirations by the controller.

(d) All employeesof aregistrant under this chapter shdl beeghteen(18) yearsof age or older.

(e It Shdll be unlawful for apersonto dlow aehitd minor under sixteen (16) years of age who
is subject to the compul sory school attendance laws of the state and who is not accompanied by the ehiters
minor's parent, guardian or custodian to be present in an amusement location between the hours of 7:00
am. and 3:30 p.m. on aday when such ehite-s minor’s schoal isin sesson.

® It shdl be unlawful for a person to dlow achitertnderetghteen{18)yearsoef-age minor to
be present in an amusement location after the hours established by state statute or city ordinance for

juvenile curfew unless suchehite minorisaccompanied by the ehttel-s minor’ s parent, guardianor custodian,
or an adult specified by the ehitel-s minor’s parent, guardian or custodian.

()] It shdl be unlanvful for a person to operate an amusement location unless a sign is
conspicuoudy posted insdethe locationwhichprovidesthat no ekt minor under sixteen(16) yearsof age
may be present in an amusement location between the hours of 7:00 am. and 3:30 p.m. onaday whenthe
ehite-s minor’ sschool isinsess onunlessaccompani ed by the ehite-s minor’ sparent, guardianor custodian,
and that no ehite-dnderetghteen(18)-years-of-age minor may be present in an amusement location in
violation of the curfew established by state statute or city ordinance.

(h) It shall be unlawful for aregidrant, aregigrant’ sagent, or an employee of an anusement
location knowingly to dlow a minor who is not accompanied by the minor’ s parent, guardianor custodian
to operate in the amusement location an amusement machine that is harmful to minors.

() It shall be unlawful for a regidrant to operate an amusement location unless each
amusement mechine that is harmful to minors in the amusement location displays a conspicuous Sgn
indicating that the machine may not be operated by a minor under eighteen (18) years of age unless the
minor isaccompanied by hisor her parent, guardian, or custodian. If amusement machines that are harmful
to minorsare displayed together in an area separate from amusement machinesthat arenot harmful, asngle
conspicuous Sgn in that area or at the entrance to that area may be used to mark the group of machines
for purposes of this subsection.

(D] It shal be unlawful for aregigrant to make available to patrons any amusement machine
that is harmful to minors within ten (10) feet of an amusement machine that is not harmful. It shal further
be unlanful for a registrant not to separate anusement machines that are harmful to minors from other
mechines by some form of partition, divider, drape, barrier, pand, screen, or wall that completely obstructs




the view of persons outside the partitioned area of the playing surface or display screen of the machines
that are harmful to minors. It shdl be unlawful for a regigtrant, registrant’s agent, or employee of an
amusement location to alow aminor who is not accompanied by his or her parent, guardian, or custodian
into the partitioned area.

(k) It shell be unlawful for aregidrant to make available to patrons any amusement machine
that is harmful to minors if the registrant has been cited for three (3) or more violations of Section831-5(h).
(i), (1), or (k) of this Codein any twelve-month period in the preceding three (3) vears.

[0} One or more viddions of Section 831-5(h), (i). (j). or (k) of this Code may serve as
grounds for suspension or revocation of the amusement location's regidtration, pursuant to the authority
vested in the controller and procedures prescribed in Chapter 801 of this Code. Three (3) or more
violations of Section 831-5(h). (i). (j). or (k) of this Code, however, shal require revocation of the
amusement location' s registration, subject to the notice and hearing requirements of Chapter 801. For the
purposes of this subsection, no morethanone violationshdl be deemed to have occurred on any one day.

SECTION 3. Section 831-6 of the “Revised Code of the Consolidated City and County,” regarding
operation of amusement machines by exhibitors, hereby is amended by the del etionof the language which
is stricken-through, and by the addition of the language which is underscored, to read asfollows:

Sec. 831-6. Operation of amusement machines by exhibitors; violations.

@ No exhibitor or exhibitor's employee shdl permit persons to congregate in adisturbing
manner on the premises of the exhibitor’s place of business.

(b) No exhibitor or exhibitor's employee shdl violate any state statute or city ordinance, or
alow any other person to commit such violation on the premises of the exhibitor’s place of business.

(© Itshdl be unlanful for anexhibitor or the exhibitor’ semployeeto alow aehitel minor under
sxteen (16) years of age who is subject to the compulsory school attendance laws of the state and who
is not accompanied by the eRtte-s minor’ s parent, guardianor custodian to operate anamusement machine
in the exhibitor’s place of business between the hours of 7:00 am. and 3:30 p.m. on a day when such
ehite-s minor's school isin sesson.

(d) It shdl be unlawful for an exhibitor or the exhibitor’'s employee to dlow a ehite-tnder
eighteen{18)yearsofage minor to operatean anusement machine inthe exhibitor’ s place of business after
the hours established by state statute or city ordinance for juvenile curfew unless such ehitd minor is
accompanied by the ehttes minor’ s parent, guardian or custodian, or an adult specified by the ehitels
minor’s parent, guardian or custodian.

(e It shdl be unlanvful for an exhibitor to have amusement machines in his or her place of
business unless asign is conspicuoudy posted near any amusament machineswhich providesthat no ehitd
minor under Sixteen (16) years of age may operate an amusement machine betweenthe hoursof 7:00 am.
and 3:30 p.m. on a day when the ehtes minor’s schoal is in session unless accompanied by the ehiters



minor’s parent, guardian or custodian, and that no ehite-under-etghteen-(18)-yearsof-age minor whoisin
violation of the curfew established by state Satute or city ordinance may operate an amusement machine.

) It shal be unlawful for an exhibitor, an exhibitor’s agent, or an exhibitor's employee
knowingly to alow aminor who is not accompanied by the minor’s parent, quardian or custodian to
oparate in the exhibitor’ s place of busness an amusement machine that is harmful to minors.

Q) It shell be unlawful for an exhibitor to make available to patrons in his or her place of
bus ness amusement machines that are harmful to minors unless each amusement machine that is harmful
to minors displays a conspicuous sign indicating that the machine may not be operated by a minor under
eighteen (18) years of age unless the minor is accompanied by his or her parent, guardian, or custodian.
If amusement machines that are harmful to minors are displayed together in an area separate from
amusement machines that are not harmful, a Sngle conspicuous Sign in that area or at the entrance to that
areamay be used to mark the group of machines for purposes of this subsection.

(h) It shall be unlawful for an exhibitor to make available to patrons any amusement machine
that is harmful to minors within ten feet of an amusement machine that is not harmful. It shdl further be
unlawful for an exhibitor, exhibitor's agent, or exhibitor's employee to alow a minor who is not
accompanied by hisor her parent, guardian, or custodianto view, withthe exception of anincidentd view,
the playing surface or screen of agamethat is harmful to minors

() It shal be unlawful for an exhibitor to make available to patrons any amusement machine
that is harmful to minorsif the exhibitor has been cited for three (3) or more violations of Section 831-6(f).
(9), (h), or (i) of the Codein any twelve-month period in the preceding three (3) years.

SECTION 4. Chapter 831 of the “Revised Code of the Consolidated City and County,” regarding
amusement machine locations, hereby is amended by the addition of a NEW Section 831-7, regarding
harmful games on public property, to read asfollows:

Sec. 831-7. Harmful games on public property.

It shdl be unlawnful for an regigrant or exhibitor to make avalable on public property any
amusement machine thet is harmful to minors.

SECTION 5. Section 831-7 of the “Revised Code of the Consolidated City and County,” regarding
ingpections and reports of violations, upon the passage of this ordinance shall be RENUMBERED as
“Section 831-8.”

SECTION 6. Section 831-8 of the “Revised Code of the consolidated City and County,” regarding
enforcement and pendlties, hereby is amended by the deletion of the language which is stricken-through,
and by the addition of the language which is underscored, to read asfollows:

Sec. 831-89. Enforcement and penalties.



A personwho violatesany provisonof this chapter shdl be punishable as provided in section 103-
3 of the Code; provided, however, the fine imposed for such violation shal not be less than two hundred
dollars ($200.00), that for the purpose of assessing fines no more than one vidlation shal be deemed to
have occurred on any one day, and that each day that an offense continues shdl congtitute a separate
violaion. The fines assessed for violations of this chapter shdl be deposted with the law enforcement
agency that caused the violation to befiled, if any.

SECTION 7. The expressed or implied repea or amendment by this ordinance of any other ordinance
or part of any other ordinance does not affect any rights or ligbilities accrued, pendties incurred, or
proceedings begun prior to the effective dete of this ordinance. Thoserights, ligbilities, and proceedings
are continued, and pendtiesshdl be imposed and enforced under the repeadled or amended ordinance as
if this ordinance had not been adopted.

SECTION 8. Should any provision (section, paragraph, sentence, clause, or any other portion) of this
ordinance be declared by a court of competent jurisdiction to be invdid for any reason, the remaining
provisonor provisons shdl not be affected, if such remaining provisions can, without the invaid provision
or provisions, be giventhe effect intended by the Council. To this end, the provisons of the ordinance are
severable.

SECTION 9. Thisordinance shdl bein effect September 1, 2000.

The foregoing was passed by the City-County Council this 10th day of July, 2000, a 9:17 p.m.

ATTEST:

/9

Dr. Beurt SerVaas

President, City-County Council
/9

Suellen Hart, Clerk, City-County Council

Presented by me to the Mayor this 13th day of July, 2000, at 10:00 am.
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Suellen Hart, Clerk, City-County Council




Approved and sgned by me this 17th day of July, 2000

IS
Bart Peterson, Mayor

STATE OF INDIANA, MARION COUNTY )

) SS
CITY OF INDIANAPOLIS )
I, SudlenHart, Clerk of the City-County Council, Indianapolis, Marion County, Indiana, do hereby certify
the above and foregoing is a full, true, and complete copy of Proposed No. 239, 2000, a Proposal for
GENERAL ORDINANCE, passed by the City-County Council onthe 10thday of July, 2000, by a vote

of 27 YEAS and O NAY' S, and was retitled General Ordinance No. 72, 2000, which was signed by the
Mayor on the 17th day of July, 2000, and now remains on file and on record in my office.

WITNESS my hand and the officia sed of the City of Indiangpolis, Indiana, this 17th day of July, 2000.

5]

Suellen Hart, Clerk, City-County Council

{SEAL}



Joint Statement on the Impact of Entertainment Violence on Children
Congressond Public Hedth Summit
July 26, 2000

We, the undersigned, represent the public health community. Aswithany community, there exists
a diversty of viewpoints — but with many matters, there is also consensus.  Although a wide variety of
viewpoints on the import and impact of entertainment violence on children may exist outsde the public
heath community, within it, there is a strong consensus on many of the effects on children’s hedth, well-
being and development.

Teevison, movies, musc, and interactive games are powerful learning tools, and highly influentia
media. The average Americanchild spends as muchas 28 hoursaweek watching televison, and typicaly
at least anhour aday playing video gamesor surfing the Internet. Severa more hours each week are spent
watching movies and videos, and ligening to music. These media can, and often are, used to instruct,
encourage, and even ingpire. But when these entertainment media showcase violence — and particularly
in a context which glamorizes or trividizes it — the lessons learned can be destructive.

There are some inthe entertainment industry who maintainthat 1) violent programming is harmless
because no studies exist that prove a connection between violent entertainment and aggressive behavior
in children, and 2) young people know that televison, movies, and video games are Smply fantasy.
Unfortunately, they are wrong on both counts.

At this time, wdl over 1000 studies — induding reports from the Surgeon Generd’ s office, the
Nationa Ingtitute of Mental Health, and numerous studies conducted by |eading figureswithin our medical
and public hed th organizations — our own members— point overwhemingly to a causal connectionbetween
media violence and aggressive behavior insome children. The conclusion of the public hedth community,
based on over 30 years of research, is that viewing entertainment violence can lead to increases in
aggressve attitudes, vaues and behavior, particularly in children.

Its effects are measurable and long-lasting. Moreover, prolonged viewing of media violence can
lead to emotiona desenstization toward violencein red life.

The effect of entertainment violence on children is complex and variable. Some children will be
affected more than others. But while duration, intensity, and extent of the impact may vary, there are
severa measurable negative effects of children’s exposure to vidlent entertainment.  These effects take
severd forms.

- Children who see alot of violence are more likely to view violence as an effective way of settling
conflicts.  Children exposed to violence are more likely to assume that acts of violence are
acceptable behavior.

- Viewing violence canlead to emotiona desensitizationtowards violenceinredl life. It can decrease
the likelihood that one will take action on behdf of a victim when violence occurs.



EXHIBIT B
- Entertainment violence feeds a perception that the world is a violent and mean place. Viewing
violence increases fear of becoming avictim of violence, witharesultant increasein salf-protective
behaviors and a mistrust of others.

- Viewing violence may lead to redl life violence. Children exposed to vident programming at a
young age have a higher tendency for violent and aggressive behavior later inlife than childrenwho
are not so exposed.

Although less research has been done on the impact of violent interactive entertainment (video
games and other interactive media) on young people, prdiminary studies indicate that the negative impact
may be sgnificantly more severe thanthat wrought by televison, movies, or music. More study is needed
in this area, and we urge that resources and attention be directed to thisfield.

Wein no way mean to imply that entertainment violence isthe sole, or even necessarily the most
important factor contributing to youthaggression, anti-socid attitudes, and violence. Family breakdown,
peer influences, the availability of weagpons, and numerous other factors may al contribute to these
problems. Nor are we advocating restrictions on crestive activity. The purpose of this document is
descriptive, not prescriptive; we seek to lay out aclear picture of the pathol ogical effects of entertainment
violence. But we do hope that by articulating and releasing the consensus of the public heelth community,
we may encourage greater public and parental awareness of the harms of vidlent entertainment, and
encourage a more honest didogue about what can be done to enhance the hedlth and well-being of
America's children.

IS I

Donad E. Cook, MD L. Michael Honaker, Ph. D.
Presdent Deputy Chief Executive Officer
American Academy of Pediatrics American Psychologicd Associaion
IS IS

Clarice Kestenbaum, MD Dr. E. Ratcliffe Anderson, . MD
President Executive Vice President

American Academy of Child American Medica Association

& Adolescent Psychiatry

19

Bruce Bagly, MD

President

American Academy of Family Physicians




