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IN THE 

SUPREME COURT OF VIRG INIA 

RECORD NO . 8 8 0 0 9 0

COMMONWEALTH OF VIRG INIA , 

Appe l l ant 

v .  

AMERICAN BOOKSELLERS ASSOCIATION , INC . , ET AL . ,

Appe l lees 

BRIEF FOR THE APPELLEES 

STATEMENT 

Thi s c a s e  i s  a bout f reedom o f  speech i n  i t s  mos t  

fundament a l  a spect - a bout the r i ght o f  the peop le to d i s p l ay 

and s el l ,  and to peruse and buy , books and mag a z i nes and 

newsp ape r s . I t  r a i ses the quest ion whether government i s  f ree 
\id ve-

to impos e  s evere res t r i c t i ons on t he r ights of adu l t s  toAacce s s  

to expres s i ve mater i a l s  t h a t  may be deemed "ha rmfu l" to some 

chi ldren . 

At i s sue i s  t he cons t i tut i ona l i ty o f  a Vi rg ini a s t a tute 

that impo ses c r imi n a l punishment on s e l lers  of books and 

per i odi c a l s  i f  they d i s p l ay mate r i a l s  that cont a in "exp l i c i t  

and det a i led" account s of sexua l i ty ,  and that a r e  deemed by the 

s t atute to be "ha rmfu l to j uveni les , "  in a manne r "whe reby 

j uveni les may examine and peruse" them . Vio l at i on of thi s 



prov i s ion i s  a C l a s s  1 mi sdeme ano r pun i shab le by a one-ye a r  

term of imp r i sonment and a f i ne o f  $10 0 0 . Va . Code §§ 18 . 2-11 , 

18 . 2 -3 9 l( e ) . Appe l lees , who a re o r  rep resent s e l lers , 

publ i sher s , and d i s t r i buto r s  o f  books , mag a z i nes , and othe r  

pr inted matt e r , cha l lenged the s t a tute under the F i rs t  and 

Fourteenth Amendment s . Both the U . S .  D i s t r ict  Cou rt and the 

Fou rth Ci rcu i t  Cour t  o f  Appe a l s  ag reed with appe l lees that the 

s t a tute i s  uncons t i tut i ona l and enj o i ned i t s  enforcement . The 

Uni ted St ates Sup reme Court ,  whi le f i nding " subs t ant i a l  

cons t i tut i ona l problems " unde r the s t a tute , cert i f i ed two 

que s t i ons to thi s Cou r t , the answe r s  to which wi l l  be of 

a s s i s t ance to the U . S .  Sup reme Cou rt i n  its f in a l  dec i s i on . 

The cert i f i ed que s t i ons a re : 

( 1) Does the phr a s e  " ha rmfu l  to j uveni les " a s  used in 

Vi rg i n i a  Code §§ 18 . 2 -3 9 0  and 18 . 2 - 3 9 1  ( 19 8 2  and Supp . 

19 8 7 ) , p rope r ly cons t rued , encomp a s s  any o f  the books 

i nt roduced as p l a i nt i f f ' s  exhibi t s  be low ,  and wha t  

gene r a l  s t and a rd s hou ld b e  used to determine the 

s t a tute ' s  reach in l i ght of j uveni les ' d i f fe r i ng ages 

and l eve l s  of matu r i ty? 

( 2 )  Wha t  meaning i s  to be g iven to the prov i s ion o f  

Vi rg i n i a Code § 18 . 2 - 3 9 l ( a )  ( Supp . 19 8 7 )  making i t  

unl awful " to know�ng ly d i s p l ay f o r  comme rc i a l  pu rpose 

i n  a manne r whereby j uveni les may examine o r  perus e" · 

cert a i n  mater i a l s ?  Spec i f ic a l ly ,  i s  the provi s i on 
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comp l i ed with by a p l a int i f f  books e l l e r  who has a 

po l i cy o f  not permi t t i ng j uveni les to exami ne and 

peruse mate r i a l s cove red by the s t atute and who 

p rohibi t s  such conduct when obse rved , but otherwi se 

t a kes no act ion reg a rding the d i sp l ay o f  res t r icted 

mater i a l s ?  I f  not ,  wou ld the s t atute be comp l i ed w i th 

i f  the store ' s  po l icy we re announced o r  othe rwi se 

man i fes ted to the publ ic?  

A .  The Vi rgin i a  Statute . 

S i nce 1 9 7 0 , f o l lowing the U . S .  Sup reme Cou r t ' s  dec i s ion in 

Ginsberg v . New York, 3 9 0  U . S .  6 2 9  ( 1 9 6 8 ) , the Commonwe a l th o f  

Vi rg i n i a  has  made i t  a c r imi n a l  o f fense " knowing ly to s e l l  o r  

l o an t o  a j uveni l e "  sexua l ly exp l i c i t  mate r i a l s that a re deemed 

to be " ha rmfu l  to j uveni les " a s  def i ned by s t a tute . Va . Code 

§§ 1 8 . 2-3 9 0  and 3 9 1 .  The State amended thi s s t atute by adding 

a p rovi s ion , ef fec t i ve Ju ly 1 ,  1 9 8 5 , that makes i t  a c r ime " to 

knowing ly d i sp l ay [such mate r i a l s ]  f o r  comme rc i a l  pu rpose i n  a 

manner whe reby j uven i les may examine o r  peruse [them] . "  Va . 

Code§ 1 8 .2-3 9 1 ( a ) .  

The Vi r g i n i a  j uveni le d i s p l ay s t a tute cover s  a broad 

r ange of exp r es s ive mate r i a l s . I t  app l ies to " [a] ny boo k ,  

pamphlet , mag a z i ne , p r inted matter  however rep roduced , o r  sound 

reco rding " that cont a ins exp l i c i t  depict i ons o r  desc r i pt i ons of 

sexu a l  conduct and that , t a ken a s  a who le , i s  " ha rmful to 

j uveni les . "  Va . Code§ 1 8 . 2 - 3 9 l ( a ) ( l ) , ( 2 ) . The phr a s e  
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f i ct i on , f rom P roust and Hemi ngway to Genet and Phi l i p Roth , 

cont a i ns f requent dep ict i ons of sexu a l conduct , some o f  i t  

vivid  and even d i s turbing . And a g reat many non-fict ion wo rks , 

" ha rmfu l  to j uveni les " i s  def i ned to me an " that qua l i ty of any 

des c r ipt ion o r  rep resent at ion , i n  wha teve r fo rm ,  * * * [that]  

( a ) predominately appe a l s  to the p ru r i ent , shameful or  mo rbid 

i nterest Q.f juveniles , ( b) i s  p a tent ly o f fens ive to p reva i l i ng 

s t anda rds [fo r  j uveni les] in the adu l t  communi ty as a who le 

with respect to wha t  is  sui t able mate r i a l  .fQ..r. juveniles, and 

( c )  i s , when t aken as a who le , l acking in ser i ous l i te r a ry ,  

a r t i s t i c , po l i t i c a l  o r  scient i f ic va lue fQ.x. juveniles . " Va . 

Code§ 1 8 . 2-3 9 0 ( 6 )  ( empha s i s  added ) . A " j uveni le"  i s  def i ned 

a s  anyone unde r 18 yea r s  o f  age . Va . Code§ 1 8 . 2 - 3 9 0 ( 1 ) . 

The re i s  no d i spute i n  thi s c a se a bout t he powe r o f  

Vi rgini a to prohibi t  both the d i s p l ay and the s a l e ,  to adu l t s  

and chi ldren , o f  ha rd-co re porno g r aphy that meets the 

cons t i tut i ona l s t anda rd of wha t  i s  obscene . However , the 

s t atute a t  i s sue by i t s  te rms appe a r s  to sweep within i t s  

cove rage a wea l th o f  both s e r i ous and popu l a r  l i ter ature that 

adu l t s  have a c l e a r  cons t i tutiona l r i ght to buy but that cou ld 

be viewed a s  unf i t  f o r  chi ldren ( espec i a l ly younger  chi ldren) 

under " p reva i l i ng s t anda rds [fo r  j uveni les]  in the adu l t  

communi ty" bec ause o f  s exu a l ly f o r thr ight scenes o r  themes . I n  

p a r t i cu l a r , o u r  contempo r a ry l i ter ature ha s ,  eve r s ince Joyce 

and Lawrence , been s t rong ly commi tted to the c andi d  dep iction 

o f  the erotic  a s  a n  es sent i a l  e l ement o f  rea l i ty . Mode rn 

-4-



espec i a l ly i n  the f i e lds of hea l t h ,  science , and human 

re l a t i ons , a l s o  dea l  forthri ght ly with sexua l subj ects . 

Given the breadth o f  i t s  scope , the 1 9 8 5  amendment 

imposed a s evere new burden on e s t abl i shment s s e l l i ng books and 

mag a z i nes wi thin t he State .ii The pri or s t atute had

prohi bi ted the .s...a...le. of a ·part i cu l ar book to a part i cu l a r  

j uven i le i f  the books e l ler h a d  re a s on to be l i eve t h a t  the book 

l acked seri ous v a lue for that chi ld and wou ld instead s imp ly 

appe a l  to h i s  pruri ent i nterests . That vers ion of the s t a tute 

i t s e l f  imposed a d i f f i cu l t  t a s k  on the books e l ler, who had to 

make a quick on-the-spot j udgment about the appropri atene s s  o f  

a g i ven book or mag a z i ne f o r  a j uveni le o f  t h a t  a g e  and 

maturi ty . But the t as k  wa s at l e a s t  a manageable one , 

i nvo l v i ng a rough j udgment whether a spec i f i c  i t em s hou l d  be 

s o ld to a spec i f i c  youth . I n  contra s t , the amended s t a tute by 

i t s  terms requi res books e l lers i n  adv ance o f  s a le to ensure , on 

p a i n  of crimi na l pena l t i es , that no books , p amph l et s , or 

mag a z ines meeting the vague s t andard o f  " ha rmfu l  to j uveni les " 

a re ava i l able anywhere i n  the bookstore where a ny j uven i le " may 

examine and peruse"  them . And in determining whether a 

part i cu l ar book on d i s p l ay wou ld be cons idered " ha rmfu l  to 

i1 Books and mag a z i nes are sold  today not only in tradi t i on a l  
bookstores , but a l so-- and , in some loc a t i ons , primari ly--�n 
supermarket s ,  drug stores , etc . For conven ience , in this  
bri ef we o f ten refer to " books e l lers " to descri be a l l  such 
ret a i lers . 
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j uveni les , " the books e l l e r  i s  fo rced , i f  one app l ies the 

p rev ious ly accepted me aning of " ha rmful to j uveni les " , to app ly 

the s t atut o ry test in the hypothet i c a l  context of t he youngest 

and least ma ture browser . 

Acco rding ly , a conscient i ous books e l ler  wishing to be 

cert a in to abi de by the 19 8 5  amendment to the Vi r g i ni a s t atute 

mus t  eng age in r i go rous s e l f -cens o r ship i n  one o f  three ways: 

( a )  he can e l iminate f rom i nvento ry a l l  books and mag a z i nes , no 

mat t e r  how c le a r ly impo r t ant and s e r i ous ( and wi thout reg a rd to 

the cons t i tut i ona l r i ghts o f  adu l t s  to peruse and buy the 

mater i a l )  that might , bec ause they i nc lude s exua l dep i c t i ons , 

be v i ewed a s  "ha rmfu l "  to the youngest j uven i l e ;  ( b) he can 

d i s p l ay such books and mag a z i nes i n  " adu l t s  only" sec t i ons of 

the books t o re o r  put other s evere rest r i c t i ons on acce s s  to 

them; or ( c )  he can exc lude chi ldren ent i re ly a s  custome r s  

( perhaps by " c a rding "  a l l  custome r s , a s  i s  done i n  ba r s ) .Z/

These a l te rnat ives , howeve r ,  wou ld d r ama t i c a l ly reduce the 

ava i l abi l i ty to adu l t s  and mo re mature j uven i les o f  

cons t i tut i ona l ly p r otected books and pe r i odi c a l s  and wou ld have 

a severe adve rse ef fect on the boo kse l le r ' s  bus i nes s .

ZI Some o f  these opt i ons a re o f  cou rse not meaningfu l ly 
ava i l able t o  out lets such a s  news s t ands and g rocery stores . 
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B .  Litigation. 

1 .  On Ju ly 1 6 , 1 9 8 5 , appe l lees f i led thi s act i on in the 

Uni ted States D i s t r i ct Cour t  f o r  the Eastern D i s t r i c t  o f  

Vi r g i ni a to cha l lenge the v a l i di ty o f  the 19 8 5  d i sp l ay s t a tute 

unde r the F i r s t  and Fourteenth Amendment s .�/ Appe l lees

contended that i t  was " ndt pos s ible , unde r the terms of the 

[19 8 5 ]  Amendment , to res t r ict  the d i sp l ay o f  mater i a l s  cove red 

by the Amendment to j uveni les wi thout a l so res t r i ct i ng such 

acces s by a du l t s "  ( Jt .  App . 7 ) . Appe l lees cha r ged that the 

s t a tute " e ff ective ly requi res bookse l le r s  to remove f rom the i r  

shelves subs t ant i a l  amount s o f  * * * cons t i tu t i ona l ly 

protected mat te r  thereby res t r i ct i ng the r i ght o f  adu l t  

cus tome r s  to v i ew ,  pe ruse and purcha se protected l i ter ature" 

( Jt . App . 7 ) . Appe l lees furthe r  c l a imed that the s t a tute 

v i o l ates the F i r s t  Amendment r i ght s o f  mo re ma ture j uveni les , 

who se acces s to books i s  l imi ted to the leve l approp r i ate for  

the youngest chi l dren ( Jt .  App . 8 ) . Appe l lees a l so a t t acked 

the new s t a tute as vague , bec ause " the wo rds ' di s p l ay , • 

' ha rmfu l to j uven i les'  and ' in a manner whereby j uveni les may 

examine and peruse ' "  f a i l to " p rovi de adequate not i ce of an 

o f fense under the Amendment " ( Jt .  App . 8-9 ) .

�I The suit  wa s o r i g ina l ly brought ag a i ns t  loc a l  o f f i c i a l s :  
The Commonwea lth o f  Vi rgini a i ntervened i n  the suit  a s  
defendant and i s  now the only p a r ty appe l l ant . 
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Fo l lowing an ev i dent i a ry he a r i ng ,�/ the d i s t r ict

cou rt  he l d  the j uveni l e  d i s p l ay s t a tute uncons t i tut i ona l ( Jt .  

App . 1 3 6-152 ) .  The cour t  found that " the ave r age gene r a l  

bookst o re i n  the No r the rn Vi r g i ni a a rea ca r r ies a s i gni f icant 

pe rcent age of mate r i a l s  ( v a rying between 5-2 5%) that a re 

' ha rmfu l to j uveni les ' a s  def i ned i n  the s t a tute"  ( .Id . at 14 0 ) ; 

i n  t he c a s e  o f  appe l lee Books Unl imited , f o r  inst ance , 

" app roximately 10-15% o f  i t s  books may not be d i s p l ayed unde r 

�I The Commonwe a l th imp l ies i n  i t s  opening b r i ef ( p .  6 )  that 
the testimony wa s a surp r i se and obj ected to by the 
Commonwe a l th . Thi s��ot the f act . As counsel  f o r  the 
bookse l le r s  s t a ted a t  t he he a r i ng:  

"We have had prior  conve r s a t i ons with 
the Atto rney Gene r a l ' s  Off ice and they we re 
awa re that that was the posture that we we re 
going to t ake [that test imony was to be 
g i ven] . And at least  up unt i l  thi s po int 
they have not obj ected to that . And i n  
f act , there was some di scus s i on a s  to 
whethe r  or not they wou ld want to t a ke 
depo s i t i ons o f  these peop le p r i o r  to the 
hea r i ng . We did make thos e  peop le ava i l able 
f o r  depo s i t i ons , but I was adv i sed that  they 
chos e  not to . And i t  was my unde r s t anding 
a l s o  that the State wa s cons i de r i ng the 
pos s i b i l i ty o f  p resent i ng i t s  own wi tnes ses , 
but app a rent ly has dec ided not to p resent 
any wi tnes ses in cont r avent ion of our 
pos i t ion . "  ( Jt .  App . 4 9 ) . 

I n  add i t i o n ,  the Commonwea l th mi s s t a tes the test imony o f  
Hea ther F lo r ence by desc r i b i ng he r a s  an " expe r t "  who did 
not know wha t  " ha rmfu l  to mino r s "  meant unde r Vi rgini a l aw 
( pg .  6 ) .  Mrs . F lo rence , Vice Pre s i dent and Gener a l  Counsel 
o f  Bant am Books , tes t i f i ed both by a f f idav i t  and o r a l
test imony t o  the " v i rtua l impos s i bi l i ty" , even f o r  a Fi r s t  
Amendment l awye r such a s  she , o f  app lying the " ha rmful t o  
j uveni les " def i n i t ion to hundreds o f  t i t les f o r  a l l  
re levant ages . ( Jt .  App . 15 , 9 0 , 9 4 - 9 5 . )  
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the new l aw" (.I..d. at 13 9 ) . Books that f a l l  within the d i s p l ay 

p rovi s i on "come f rom a wide v a r i ety o f  subj ect ma tte r s , such a s  

romance , f ic t i on ,  photog r aphy ,  bes t  s e l lers , sci ence f i ct ion 

and he a l th" (.I.bi.d.). Although some books and mag azines a r e  

subj ect to the p rovi s i on bec ause o f  exp l ic i t  photogr aphs o r  

p ictures on the i r  cove r s ,· " [m] o s t  o f  the books [that]  come 

within the s t a tute ' s  f a i r ly broad amb i t  [do so]  on the ba s i s  o f  

the i r  content" ( .Ihi.d. ) . 

The d i s t r i c t  cou r t  a l s o  speci f i ca l ly found that ready 

acce s s  to books i s  "c r i t i c a l" to the i r  s a le to the reading 

pub l i c  ( Jt.  App. 1 3 9 - 14 0 ) : 

I n  a l l  booksto res , the d i s p l ay o f  a 
p a r t i cu l a r  book ,  and the manne r i n  which i t  
i s  d i s p l ayed p l ay a c r i t i c a l  role  i n  
determining how many cop ies the books tore 
wi l l  s e l l .  Cus tome r s  o f ten become f ami l i a r  
with a book ,  and des i re t o  pu rchase i t  only 
a f ter  brows i ng and looking through the 
shelves.  Custome r s  a r e  gene r a l ly hes i t ant 
about a s ki ng f o r  he lp  in loc a t i ng boo ks , and 
they a re espec i a l ly re luct ant to a s k  f o r  
books t h a t  have a s t r ong sexua l content. 

Acco rdi ng ly,  at appe l lee Ampe r s and Books , f o r  examp le 

"at least  one copy o f  every t i t le c a r r ied * * * is on d i s p l ay" 

(l.bi..d.). 

The di s t r i ct cou rt  cons  i de red v a r  i ous me ans of 

comp lying wi  th the j uveni  le d i s p l ay prov i s i on and found that 

none wa  s p r act  ic able  . F i  r s t  , books tores cou ld dec l i ne to c a r ry 

any mat e r i  a l s that f a l l  wi  thin the s t  atutory def  i n i t i on of 

"ha rmfu l to j uveni  les.  " Howeve r ,  s i nce the s t atute extends to 
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f i c t i on , romance , photog r aphy ,  and bes t  s e l l e r s [ , ] books whi ch 

a re ' ha rmfu l  to mino r s ' a r e  mixed i nto so many d i f ferent 

subj ect a re a s  t�a t  i t  wou l d  be a lmos t  impo s s i b l e  f o r  

books e l lers  to s o r t  through the books to c reate a new sect ion" 

( .I.b.i.d . ) .  "An ' adu l t  only ' a rea wou ld be co s t ly to create , 

d i f f i cu l t  to mon i t o r , and wou ld create a g reat dea l  of 

confus ion i n  the mind o f  a consume r sea rching f o r  a p a r t i cu l a r  

book" (l.b.i.d.) 

a subst ant i a l  p ropo r t ion of booksto res ' invento ry and app l i es 

to "a number o f  very popu l a r  books , i nc luding some best 

s e l l e r s , thi s a l ternat ive is not comme rc i a l ly f e a s i b le" ( Jt .  

App . 14 1 ) . 

Books to res cou l d  a l so ref r a in f rom pub l i c ly disp l aying 

these mater i a l s  by keepi ng them behi nd the counte r .  However ,  

"s i nce the d i sp l ay o f  books i s  so c ruc i a l  to the i r  s a l e ,  such a 

move wou ld subst a nt i a l ly hu rt  s a les" ( Jt .  App . 14 1 ) . 

Furthe rmo r e , "due to the l a rge numbe r of books i nvo lved , thi s 

a l ternat ive wou ld requ i re books tores to s i gni f icant ly a l ter the 

s t ructure o f  the i r  stores" (.I.hid.). 

Alternat ive ly , books t o res cou ld c re a te an "adu l t s  

only" s ec t i on i n  which to d i s p l ay such mate r i a l s . Thi s 

so lut i o n  wou ld gener ate i t s  own problems , however , bec ause 

"many adu l t s  wou l d  be re luct ant and emba r r a s sed to b rowse in an 

' adu l t s  only ' co rne r o f  the s t o re , and s a les o f  boo ks p l aced in 

t h i s  new a re a  wou ld undoubt[ed] ly drop" ( Jt .  App . 14 1 ) . Beyond 

tha t , because the j uveni le d i s p l ay prov i s ion encomp a s ses 

mate r i a l  i n  "a wide v a r i ety o f  l i te r a ry d i s c i p l i nes , such as  

• 
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F i n a l ly , books tores cou l d  a t tempt to exc lude peop le 

unde r the age o f  1 8 . The di s t r ict  cou r t  found , however , that 

" such a move wou l d  create the i mpres s i on that the s tore dea l s  

p r ima r i ly i n  ' adu l t  only ' o r  po rnog r aphic mater i a l , whi ch wou l d  

have a dev a s t a t i ng impact upon the s t o re ' s  bus i nes s "  ( Jt .  App . 

14 0 ) . And " th i s  a lternative wou l d  ce r t a inly have a drama t i c  

impact upon the s t o re ' s  s a les o f  chi l dren ' s  books " ( I b i d.) , 

which account f o r  1 0 \  o f  the bus i ne s s  o f  appe l lee Amper s and 

Books and 4 0% o f  the s a les o f  appe l lee Books Unl imited ( Jt .  

App . 5 8 , 1 0 0 , 13 9 ) . 

B as ed on t hese f i ndi ng s , the di s t r i c t  cour t  set forth 

its  conc lus i ons o f  l aw .  On the me r i t s , the di s t r i ct cou rt  held 

that t he juveni le di s p l ay prov i s ion wa s overbroad on its  f ace 

and thus v i o l a ted the F i r s t  Amendment . Re lying p r i ncipa l ly on 

Butler v . Michigan, 3 5 2  U . S .  3 8 0 ( 1 9 5 7 ) , the cou r t  s t ated that 

" [i ] n p romot ing the mo r a l s  o f  i t s  youth by r e s t r ict i ng the i r  

acce s s  t o  cer t a in communicat i ons , the s t ate may not create 

ba r r ie r s  whi ch s imu l t aneous ly p l ace sub s t ant i a l  res t r ict i ons 

upon an a du l t ' s  access to tho se s ame protected mater i a l s "  ( Jt .  

App . 14 6 ) . The cou rt  determined that the Vi rgini a s t atute 

wou l d  have a c r i p p l i ng ef fect on a du l t  reade r s  and boo ks e l lers  

(.I.d. a t  147-14 8 ( c i t a t i ons omi tt ed) ) :

The l ev e l  o f  di scourse reaching 
comme rc i a l  bookshe lves c annot be l imited to 
wha t  mi ght be approp r i a te for an element a ry 
schoo l l i b r a ry .  The st ate's pu rpo se i n  
p a s s i ng the cha l lenged amendment , howeve r  
p r a i s ewo rthy ,  cannot b e  pu rsued by me ans 
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which ef fect ive ly s t i f le an adu l t ' s  acce s s  
to communicat i ons h e  o r  she i s  ent i t led t o  
receive . Whi le the intended ef fect o f  the 
amendment i s  t o  prevent examination and 
perus a l  by mino rs  o f  cert a i n  " ha rmfu l "  
mater i a l s , the unavo idable co l l ater a l  ef fect 

f  the l aw is to seve rely l imi t the abi l i ty
o f  adu l t s  to exami ne these protected
mate r i a l s . 

Thus , the i nev i t able consequence o f  the p rovi s i on i s  " seve r e ly 

[to] l imi t [] s a les to adu l t s "  and to impose comme rc i a l  bu rdens 

f o r  books e l lers  that a re " comme rc i a l ly imp r act i c a l "  (l.d. a t  

14 8 ) . 

2 .  The cou r t  o f  appe a l s  unanimou s ly a f f i rmed i n  a l l  

re lev ant respects  ( Jt .  App . 1 5 3 - 1 6 6 ) .  I t  f i r s t  held that 

appe l lees had s t and i ng to cha l lenge the 1 9 8 5  amendment to the 

Vi r g i n i a s t a tute . The court  recognized the di lemma that the 

s t a tute c reated f o r  appe l lees : " [i ] f [appe l lees] attempt to 

comp ly wi th the amendment , they f ace economic i nj u ry ;  if  [they] 

continue to conduct the i r  bus i ne s s  i n  the i r  no rma l f a shion , 

they f ace the prospect o f  p rosecut ion" ( .Id .  at 15 8 ) . Not i ng 

that " [i] t woul d  be unreasonable to a s sume that the [St ate] 

adopted the 1 9 8 5  amendment wi thout i ntendi ng that it be 

enfo r ced" (Id. at 1 5 8  n . 4 ) , and empha s i zing appe l lees ' 

" leg i t imate concern _that the amendment wi l l  be imp lemented s o  

a s  to i nf r i nge on the i r  f i r s t  amendment r i ght [s ] * * * " (l.d. 

a t  1 5 7 ) , the cour t  he ld that appe l lees d i d  " not have to expose 

[themse lves] to p ros ecut ion"  in o rder to obt a i n a determi nat ion 

o f  the v a l i d i ty o f  t he d i sp l ay prov i s i on ( .Id .  a t  15 8 ) .
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The court  o f  appe a l s  a l s o  he ld that the s t a tute was 

uncons t i tut i ona l . I t  agreed with the d i s t r ict  cou rt  that " book 

ret a i lers  f ace a subs t ant i a l  p rob lem a t temp t i ng to comp ly with 

the amendment i n  o rde r i ng , rev i ewing , and d i s p l aying 

pub l i c a t i ons f o r  s a le "  ( Jt . App. 1 6 3 ) and that the av a i l able 

methods o f  comp lyi ng wit� the s t a tute wou ld " unrea sonably 

i nt e r f e re [] wi th the bookse l le r s ' r i ght to se l l  the res t r icted 

ma te r i a l s  and the adu l t s ' abi l i ty to buy them" (lJ;l. a t  

1 6 3 - 1 64 ) .  Thus , the s t a tute " d i scou r ages the exerc i s e o f  f i r s t  

amendment r i ght s i n  a rea l  and subs t ant i a l  f a shion , a nd * * * 

i s  not readi ly subj ect to a na r rowing interpret a t ion"  (.ld. at 

1 64 ) . F i na l ly ,  the cour t  o f  appe a l s  conc luded that the d i s p l ay 

prov i s ion wa s not a v a l i d  " t ime , p l ace , and manne r "  regu l a t ion 

bec ause it wa s impe rmi s s i b ly based on the content of the 

ma te r i a l s  ( .Id .  a t  1 6 1 ) . 

3 .  The Uni ted States Sup reme Cou rt found p robable 

j u r i sdict i on of appe l l ant s ' appe a l  and the matter  wa s ful ly 

b r i efed and a rgued . At o r a l  a rgument , the Commonwe a lth o f  

Vi rgini a conceded tha t i f  any o f  the books introduced a s  

exh i b i t s  be low i s  cove red by the s t a tute , p l a i nt i f f s  shou ld 

p reva i l . ( Jt .  App . 2 3 4 ) Because o f  thi s pos i t i on and the 

radic a l ly d i f fe r i ng i nterp ret a t ions of the s t a tute put forward 

by the p a r t ies , the Sup reme Cou rt  o f  the Uni ted St ates 

cert i f i ed to thi s Cou rt  two quest i ons , which ce r t i f i c a t i on this 

Cou rt  has  accepted and which que s t i ons a re the subj ect of this  

p roceeding . 
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Both ques ti ons r e l ate to the meaning o f  the s t a tute in 

ques t i on . The f i rs t  seeks a determi n a t i on whether any o f  the 

s ixt een books put i n  evidence by p l a int i f f s  i n  the U . S .  

D i s t r ict  Cour t  du r i ng the hea r i ng befo r e  that cour t  a r e  covered 

by the s t a tute i n  ques t i on , and a s t atement a s  to wha t  s t andard 

has been app l i ed i n  determin i ng that cover age o r  l ack of 

cove r age . The second ques t i on rel ates to manne r o f  comp l i ance . 
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bRGUMENT 

PO INT I 

THE MEANING OF "HARMFUL TO JUVENI LES " 
AND THE SI XTEEN EXH I B I TS 

The Commonwealth ' s  Position 

I n  i t s  opening b r i e f , the Commonwe a l th o f  Vi r g i ni a i n

ef fect concedes tha t , we re t he s t atute to b e  read and app l i ed 

to comp ly w i th i t s  p l a i n  l anguage , i t  wou l d  be uncons t i tut iona l .

On p age 10  o f  i t s  b r i e f  the Commonwe a lth def i nes what 

i t  be l i eves to be the gove rning p r i nc i p l e  in unde r s t anding the 

term " ha rmfu l  to j uveni les " .  The Commonwea l th s t a tes that the 

term " re l ates only to ce r t a i n  sexua l ly exp l i c i t  mate r i a l  wi thin 

a very n a r row spect rum o f  porno g r aphy , wo r ks on the 

' borde r l i ne '  w i th obsceni ty . " The s t atutory def i n i t ion o f  

" ha rmfu l  to j uveni les " h a s  three component s :  appea l to 

p ru r i ent i nteres t , patent o f fens i vene s s  and ser i ous va lue . Va . 

Code§ 1 8 . 2-3 9 0 ( 6 ) . The Commonwe a l th ' s def i n i t ion i s  a r r ived 

at by t reat i ng the third component - s e r i ou s  v a lue - in an 

unu su a l  manner .  The Commonwe a lth exp l a i ns : 

Therefore , i f  a rea sonable person wou ld 
f ind that a p a r t i cu l a r  book ,  t a ken a s  a 
who le , h a s  s e r i ous " v a lue" f o r  a leg i t imate 
mino r i ty o f  j uveni les such a s  o lder 
ado lescent s , then that wo rk wou ld have , a s  a 
matter o f  l aw ,  s e r i ous " v a lue" f o r  the 
ent i re c l as s  of j uveni les thus making the 
d i f fer i ng ages and ma tu r i ty leve l s  within 
the c l a s s  o f  j uveni les i r re levant . I n  other 
wo rds , o lder j uveni les a re not reduced to 
the level  o f  young chi ldren ; young chi ld ren 
a re r a i sed to the leve l of o lde r , mo re 
ma ture ado lescent s bec ause o f  whe re the 
Gene r a l  As semb ly drew the " age l ine . "  
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Thi s  "r a i s i ng" ef fect i s  a ma j o r  reason 
the Commonwe a lth be l i eves the scope of 

§ 1 8 . 2-3 9 0 ( 6 ) 's "ha rmfu l  to j uveni les"
def init ion to be s o  n a r row , conce rning only 
"bo rde r l i ne obsceni ty" : bec ause the Gene r a l  
Assemb ly drew the l ine a t  e i ghteen , any 
d i f ference between a wo rk ' s ser ious 
l i te r a ry ,  a r t i s t i c , po l i t i c a l  or scient i f i c 
va lue f o r  o lder "j uveni les" and persons 
e i ghteen and o l de r is go i ng to be , a s  a 
p r act i c a l matteE,  indi s t i ngui shable . 

( Comm . B r . pp. 1 5 - 1 6 )  ( footnotes omi tted ) . 

Under the Commonwe a l th ' s  pos i t ion , "ha rmfu l  to 

j uveni les" under Va . Code § 1 8 . 2 -3 9 0 ( 6 )  i s  i ndi s t i ngu i shable 

f rom "obscene" for adu l t s  unde r Va . Code § 1 8 . 2 - 3 7 2 . The s ame 

def ini t ion o f  "ha rmfu l  t o  j uveni les" app l ies to the 

prosc r i pt ion o f  the s a le o f  "ha rmfu l" mate r i a l  to j uveni les . 

Thus , i f  the Cour t  adopt s the Commonwe a l th ' s  pos i t ion , the 

ent i re Vi rgini a s t a tutory p rovi s i on dea l ing with "p rohibi ted 

s a les and loans to j uveni les" (Va . Code § 1 8 . 2-3 9 1 ) wou ld have 

no independent meaning o r  purpose . I n  f act , that s t a tute , 

unde r which pe rsons may have , in the p a s t , been conv icted for  

s a les o f  "ha rmfu l "  mate r i a l  to j uveni les , is  e i ther 

unconst i tut i ona l or surplus age , and any conv i c t i ons mus t  be 

vaca ted and ret r i ed unde r the Commonwea l th's new def i n i t ion . 

Thi s i s  not l i ke ly to be the resu l t  the Gene r a l  As semb ly 

intended . 

I f  thi s Court accepts the Commonwea lth ' s  new found 

conce s s ion that § 18 . 2-3 9 1  i s  not uncons t i tut iona l bec ause i t  

i s  surp lus age and i s  ind i s t ingui shable f rom the s t atutes 

re l a t i ng to adu l t  obscenity,  p l a i nt i f f booksel lers•  pos i t ion 
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wi l l  have been v i ndicated , because , in ef fect , the s t atute wi l l  

have been nu l l i f ied . 

I f  on the other hand , the Conunonwe a l th ' s pos i t ion i s  

that " ha rmfu l  t o  j uveni les " i nc ludes something d i f fe rent f rom 

" obscene , "  the s t a tute i s  c le a r ly so vague a s  to be 

uncons t i tutiona l .  A books e l ler c annot determine w i th any 

deg ree o f  cert a i nty wha t  i s  " bo r de r l i ne "  obsceni ty not hav i ng 

" se r i ous va lue f o r  a leg i t imate mino r i ty o f  j uveni les . " 21

When the wo rding o f  a c r imi n a l  s t a tute i s  so vague that 

pe r sons o f  conunon i nte l l igence mus t  neces s a r i ly gues s  at i t s  

me aning and d i f fe r  a s  to i t s  app l i c a t i o n ,  the s t a tute i s  

rende red i nv a l i d  f o r  v aguene s s  and cannot be enfo rced . The 

vaguene s s  found i n  t he Conunonwe a l th ' s  " de f i n i t i on" i s  prec i s e ly 

the sort  that the U . S . Supreme Cou r t  i n  N.A.A.C.P y. Button, 

371  U . S . 4 1 5 ,  433  ( 1 9 63 ) , said  cannot be  tolera ted i n  a l aw 

di rected a t  F i r s t  Amendment protected mater i a l .  

The obj ect ionable qu a l i ty o f  vaguene s s  and 
ove rbre adth does not depend upon absence o f  
f a i r  no t i ce to .o a c r imina l ly accused o r  
upon unchanne led de leg a t i on o f  leg i s l a t ive 
powers , but upon the danger of t o l e r a t i ng , 
i n  the a re a  o f  F i r s t  Amendment f reedoms , the 

�I The Conunonwea l th has made no attempt to o f fer a wo rkab le
d i s t i nct ion between " bo rde r l ine obscen i ty" unde r Va . Code 

§ 18 . 2 -3 9 1  and " obsceni ty" unde r Va . Code § 18 . 2 - 3 7 2 . To
the cont r a ry ,  the Conunonwe a l th concedes that the two are 
" a s  a p r act i c a l  mat ter , indi s t ingu i shab le . "  ( Conun . Br . 
p .  1 6 ) . Thus , i f  there i s  a d i s t inct ion between ma teri a l . 
that i s  " h a rmfu l  to j uveni les , "  and that which i s  obscene 
f o r  adu l t s , that d i s t inc t i on i s , unde r the Conunonwea l th's 
po s i t ion , impo s s ible f o r  a books e l ler to a scert a i n . 
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exi s tence o f  a pena l s t atute suscept i b le of 
sweep ing and imp roper app l icat ion . 

* * * 

"These f reedoms a r e de l i cate and vu lnerable , 
a s  we l l  a s  supreme ly p reci ous i n  our 
soci ety. The threa t  of s anct i ons may det e r  
the i r  exi stence a lmo s t  a s  potent ly a s  the 
actua l app l icat ion o f  s anct i ons . 

* * * 

Because First Amendment freedoms need 
breathing space to survive , government may 
regulate in the area only with narrow 
specificity". ( empha s i s  added} 

See a l s o  Baggett v . Bullitt, 3 7 7  U . S . 3 6 0 ,  3 7 2  ( 1 9 6 4 ) . �1 The

s i tu a t i on here i s  l i ke that in Airport Commissioners of Los 

Angeles v .  Jews for Jesus, 4 8 2 U . S . �-' 107 Sup . Ct . 2 5 6 8 ,  

2 5 7 3  ( 19 8 7 ) , i n  that " the v a guene s s  of thi s [na r rowing] 

cons t ruct ion i t s e l f  presents cons t i tutiona l d i f f icu l ty . " 

Problems With the Commonwealth's Position 

Thi s Cou rt may , howeve r ,  have di f f i cu l ty i n  accepting 

the Commonwe a l th ' s only recent ly a r t i cu l ated pos i t ion that 

" h a rmfu l  to j uveni les " is " i ndi s t i ngu i shable"  f rom the adu l t  

obsceni ty s t anda r d ,  s i nce i t  runs cont r a ry to common sense , the 

�I I n  f i ndi ng s t a tutory oath requ i rement s for s t a te emp loyees 
f ac i a l ly uncons t i tu t i ona l ,  the Cou rt i n  Baggett s t ated : 
"The unce r t a i n me anings o f  the o a ths requ i re the 
o ath-take r  - te achers and pub l i c  servants - to 's teer f a r
wide r  o f  the un l awfu l zone ' than i f  the bounda ries  of the· 
fo rbidden a re a s  we re c l ea r ly ma rked . . . . Free speech 
may not be so i nh i b i ted " .  
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p l a i n  l anguage o f  the s t a tute , and the po s i t ions t a ken by the 

commonwea l th in three sepa r ate cou r t s  e a r l i e r  in thi s case . 

I n  the fede r a l courts be low ,  the s t a tute i n  gene r a l  

and the amendment i n  p a r t i cu l a r  we re des c r i bed by the 

Commonwe a l t h  i n  g lowi ng terms a s  bro adeni ng the pro tect ion o f  

chi ldren . " [B] oth the Anlendment and the p reex i s t ing s t a tute 

a re des i gned to p rotect chi ldren f rom exposure to sexu a l ly 

exp l i c i t  mater i a l  which i s  h a rmfu l  to them . * * * Because of 

the government a l  i nteres t i n  protecting chi ldren ' s  we l f a re ,  it  

i s  ' a l together f i tt i ng and proper for a St ate to inc lude i n  a 

statute des igned to regu l ate the s a le o f  po rnog r aphy to 

chi l dren spec i a l  s t anda rds bro ader than those embodi ed i n  

leg i s l a t i on a imed a t  cont ro l l i ng d i s semi nation o f  such ma ter i a l  

to adu l t s . '  * * * Wi th Gi nsber g ' s recogni t i on o f  a St ate ' s  

leg i t imate and cons t i tutiona l respons ibi l i ty to pro tect 

chi ldren f rom exposure to mate r i a l  obscene a s  to them came the 

Gene r a l  Assembly of Vi rg i ni a ' s  1 9 7 0  enactment of §§ 18 . 2-3 9 0  

and 3 9 1  . . . . " ( quot a t i ons f rom pages 17- 1 9  o f  the 

Commonwe a l th's B r i e f  i n  the Supreme Cou rt o f  the Uni ted 

St ates ) .  Now , bef o re thi s Court , the Commonwe a l th sudden ly 

dec i des that thi s high ly s i gni f i c ant s t a tute has no meaning 

whatsoever.  The def i n i t ion i t  now proposes to thi s Court 
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emascu l ates §§ 1 8 . 2 - 3 9 0  and 1 8 . 2 -3 9 1 ,  rende r i ng them 

unneces s a ry . 11

Simi l a r ly ,  i n  t he U . S . D i s t r ict  Cou r t , the Fourth 

Ci rcu i t  Cour t  of Appe a l s  and i n  the Uni ted St ates Supreme 

Court , the Commonwe a l th cons i s tent ly took the po s i t i on that the 

" h a rmfu l to j uveni les " piov i s ions o f  Vi rg ini a l aw a re based on , 

and g a in cons t i tut i on a l  v a l i d i ty f rom , the dec i s i on o f  the 

Uni ted St ates Supreme Cou rt i n  Ginsberg v. New York , . 3 9 0  U . S . 

6 2 9  ( 19 6 8 ) . I n  f act , before the Uni t ed St ates Supreme Cou rt , 

the Commonwe a l th s t ated " The Amendment i s  the p rogeny o f  

Ginsberg v .  New York . " ( Sup . Ct . B r i e f  a t  p age 1 8 ) . Howeve r ,  

the Commonwea l th now suggests  to this  Cou rt a non-meaning o f  

" ha rmfu l  to j uven i les " whi ch i s  di rect ly cont r a ry to Ginsberg .  

In Ginsberg the U . S . Supreme Cour t  s t a ted : "The " g i r l ie "  

p icture mag a z i ne s  i nvo lved i n  the s a les he re a re not obs cene 

f o r  adu l t s . "  ( 3 9 0  U . S . at  6 3 4 ) . I n  f act , the ma j o r ho lding of 

Ginsberg i s  that ma ter i a l  may be " h a rmfu l  to j uveni les " even i f  

2/ When a s t a t e  regu l ates speech whi ch i s  cons t i tutiona l ly 
protected a s  to adu l t s , the F i r s t  Amendment requ i res that 
thi s regu l at ion subst ant i a l ly further the s t ate ' s  interes t s  
i n  protect i ng mino r s  f rom speech t h a t  i s  " ha rmfu l "  t o  
them . The Commonwe a l th ' s  concess ion t h a t  the s t a tute i s  
surplus age makes i t  impo s s ible f o r  the s t atute to meet thi s 
requi rement , and thus the Co mmonwea lth 's const ruct i on o f  
the s t atute rende r s  i t  uncons t i tut i ona l .  See Community 
Telev ision of Utah. Inc. v. Wil kinson , 6 1 1  F . Supp . 109 9  ( D .
Ut ah 1 9 8 5 ) , aff'd, 800 F . 2 d 9 8 9  ( 10th Ci r .  1 9 8 6 ) , af f ' d  
without decision , 107 S . Ct .  1559 ( 1 9 8 7 ) ; Bolger v. Young 's 
Dr ug Products Corp. , 4 6 3 U . S . 60  ( 1 9 8 3 ) ;  Erznoznick v. city 
of Jacksonville , 4 2 2  U . S . 205 ( 1 9 7 5) ; Butler v . Michigan, 
3 5 2  U . S . 3 8 0  ( 19 5 7 ) . 
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i t  i s  not obscene , and therefore protected , a s  to adu l ts . 

Indeed , the t r adit iona l ly accepted v i ew i s  that i n  de a l i ng with 

s a les to mino r s  o f  mater i a l s  " h a rmfu l  to mino r s , "  ret a i lers can 

" cons i de r  a minor ' s  re l a t ive matu r i ty i n  dec i ding whether to 

s e l l a p a r t i cu l a r  i t em to him . " American Booksellers 

Association v. Vi rginia , ·502 F.2d 6 9 1 ,  6 9 5  n . 7 ( 4 th Ci r .  1 9 8 6 ) , 

( Jt . App . 1 6 0) . a/ As thi s Court has  recognized , " [i ] t may be

t rue that wha t  i s  obscene f o r  one chi ld i s  not obscene f o r  

anothe r . "  Freeman v. Commonwealth, 2 3 3  Va . 3 01 ,  2 8 8  S . E . 2d 

4 6 1 ,  4 6 6  ( 19 8 2 ) . �1 Simi l a r ly ,  i n  Erznozni ck  v . City of 

Jacksonville, 4 2 2  U . S. 2 05 ( 1 9 7 5 ) , the Uni t ed St ates Supreme 

Cour t  recognized that the age o f  a mino r  i s  a s i gni f icant 

al See a ls o , e.g . , I l l . Supreme Cou rt Commi ttee on Pattern 
Ju ry Instruct i ons , Illinois Pa ttern Jury Instructions 

§ 9 . 5 8 ( 19 8 1 ) : "You shou ld cons i der whether the
p redominant appea l o f  the mater i a l  i s  to a p ru r i ent 
i nterest by j udg i ng i t  wi th reference to ave r age chi ldren 
of the s ame gene r a l  age of the chi ld to whom such ma ter i a l  
a l legedly wa s o f f e red , d i s t r i buted , sent , o r  exhibited , 
un less  i t  appe a r s  f rom the nature o f  the matter o r  the 
c i rcums t ances o f  i t s  d i s semi n a t i on , d i s t r i but ion , o r  
exhi b i t i on t h a t  i t  i s  des i gned f o r  spec i a l ly suscep t i b le 
g roups . "  

�I The Att o rney Gene r a l ' s  Commi s s ion on Po rnog r aphy a lso 
recogni zed the i nhe rent neces s i ty o f  j udg i ng obscen i ty in 
terms o f  j uveni les ' r e l a t ive ages and ma tu r i ty leve l s . The 
Commi s s ion s t ated that " [w] e think i t  unfo rtunate when 
Catcher in the Rye i s  unav a i l able i n  a high schoo l l i br ary ,  
but none o f  u s  wou ld c r i t i c i ze the dec i s i on to keep L..ady 
Chatterly's Lover , p l a i n ly protected by the F i r s t  
Amendment , out o f  the j unior high schoo l s . "  l Attorney 
General's Commission on Pornography Final Report at 2 7 3  
( 1 9 8 6 ) . 
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f actor i n  a s s es s i ng h i s  o r  he r capaci ty ,  and thus the leve l o f  
.l.0.1 protect i on requ i red ( 4 2 2  U . S .  a t  2 14 , n . 1 1 ) . 

Fur ther ,  i t  i s  uns eemly fo r the Commonwe a l th to a s sert  

that  the Gene r a l  Assembly wou l d  spend its  v a luab le t ime 

amendi ng a s t a tute to p rohibit d i s p l ay o f  mate r i a l  i n  ce r t a i n  

commerci a l  context s ,  i f  pos se s s ion i n  pub l i c  o f  such ma te r i a l  

was a l ready a c r i me unde r Va . Code§ 1 8 . 2 - 3 74 ( 4 ) . As the 

Atto rney Gene r a l  s t a ted du r i ng the t r i a l  " the Gene r a l As semb ly 

t r ies not to put surplus wo rds in a s t a tute . "  ( Jt .  App. 12 5 . )  

The Commonwea l th a s ks thi s Cour t  to adopt a 

cons t ruct i on o f  the s t a tute which i gno res i t s  p l a i n  meaning and 

the i nt ent of the p r ov i s i on .  As thi s Cour t  h a s  repeated ly 

s t a ted , however ,  thi s Cou rt  cannot adopt a cons t ruct i on o f  the 

s t atute that f a i l s to compo rt  wi th the l aw ' s  p l a in meaning , and 

the cou rt  canno t add wo rds to the l aw unde r the gui se o f  

s t a tutory cons t ruct i on. " I t  i s  e l ement a ry that it i s  the 

func t i o n  of t he cou r t s  to i nterpret and app ly t he acts of the 

leg i s l a ture a s  wr i t t en and not to rewr i t e  o r  co r rect them . " 

General Accident Fire and Li fe Assurance Corp. v. Aetna 

..l.0.1 The Gene r a l As semb ly ' s  accept ance of thi s s l iding 
matu r i ty/ age leve l i n  the determi nat ion o f  what i s  " ha rmful 
to j uveni les " f i nds support i n  the s t a tute a t  i s sue here . 
Va . Code § 1 8 . 2-3 9 0 ( 7 )  requi res f o r  conv i ct ion know ledge of 
" the age o f  the j uveni le" . S i nce " j uveni le" i s  de f i ned a s  
" a  per son less  t h a n  eighteen yea r s  o f  age" (Va . Code 

§ 1 8 . 2-3 9 0 ( 1 ) ) ,  the s t a tute appe a r s  to requ i re know ledge of
the prec i se age be low 1 8  of a j uveni le who e i the r may be· 
purchas i ng a boo k  o r  who may be able to examine mater i a l s  
o n  d i sp l ay i n  the s to re .
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Casual ty  and Surety Co. , 2 0 8  Va. 4 6 7 , 1 5 8  S. E. 2d 7 5 0 , 7 5 5  

( 1 9 5 8 ) .  See a l s o  Carter v. Nelms , 2 0 4  Va. 3 3 8 , 13 1 S. E . 2 d 4 0 1 ,  

4 0 6  ( 19 6 3 )  ( "When the leg i s l a ture has  spoken p l a i n ly i t  i s  not 

the func t i on of cou r t s  to change or amend i t s  enactment s  under 

the gu i se o f  cons t ru i ng them. " ) ; Harwar d v . Commonwealth, 2 2 9  

Va. 3 63 ,  3 3 0  S. E. 2 d  8 9 , 9 0  ( 19 8 5 )  ( "The p r ima ry obj ect ive o f  

s t atut o ry cons t ruct i on i s  to determine leg i s l a t ive intent. In 

dete rmi ning that i ntent , the p l a i n ,  obv ious , and r a t iona l 

me ani ng o f  a s t atute i s  a lways prefer red over a cu r i ous , 

n a r row , o r  s t r a i ned cons t ruct i on. " ) .  

Al though the State u rges thi s Cou r t  to upho ld the 

cons t i tu t i on a l i ty o f  the s t a tute , the Cou rt  may not add to the 

s t a tute terms that the Leg i s l a ture never i ntended to use. 

Instea d ,  the Cour t  mus t  const rue the l aw a s  w r i t ten and base 

i t s  dec i s i on upon the terms cont a i ned within i t : 

For this  cou rt  to " i nt roduce wo rds o f  
l imi t at ion"  i nto an overbroad c r imina l 
s t a tute i n  o rder to rende r i t  cons t i tut iona l 
"would to s ome extent , subst i tute the 
j ud ic i a l  f o r  the leg i s l at ive 
depa rtment . . .  To l imi t this  s t a tute , , , 
wou l d  be to ma ke a new l aw ,  not to enfo rce 
an o ld one. Thi s  i s  no p a r t  of our duty. " 

Home Box Office v. Wilkinson , 5 3 1  F. Supp. 9 8 6 ,  9 9 8  ( N. D. Utah 

1 9 8 2 ) ( c i t a t i ons omi tted ) . 

The Plain Meaning of the Statute. 

Wha t  then i s  a reasonable and approp r i a te me aning for 

" h a rmfu l  to j uveni les " i n  the d i sp l ay context ? If the intended 

-23-



purpo se o f  the s t a tute - to p rotect each and every mino r f rom 

the p a r t i cu l a r  mate r i a l  h a rmfu l  to him - i s  to be achi eved , the 

phr a s e  " ha rmfu l  to j uveni les , "  in the context of the s t a tute , 

mus t  be cons t rued to encomp a s s  any t i t l e which may be deemed 

inapprop r i ate f o r  the l e a s t  mature and youngest potent i a l  

j uveni le browse r  . .l.l/ For i f  mate r i a l s a r e  d i s p l ayed i n  a

manner which a llows even a s ing le chi l d  to b rowse through even 

a s i ng le book deemed " ha rmfu l "  to h i s  age g roup and ma tu r i ty 

leve l , the p rov i s ion i s  v i o l ated and the Gene r a l As semb ly ' s  

i ntent mus t  be enfo rced. 

Thus " h a rmfu l  to j uven i les " under Va. Code 

§ 18.2 - 3 9 l ( a )  encomp a s ses any book that any rea sonable Vi rgini a

j ury cou ld f i nd patent ly o f fens ive , and which appe a l s .l.2./ to

.ll/ I n  determining which books the s t atute encomp a s ses , a 
books e l ler  o r  pub l i sher mus t  cons i der  loc a l  communi ty 
s t anda rds. As thi s Cou r t  has  recogni zed in the adu l t  
obsceni ty context : 

I t  wou l d  be d i f f icu l t , i f  not impo s s i b le , 
f o r  a Vi rg i n i a  j ury to f o rmu l ate a s t a tewi de 
s t anda rd o f  obsceni ty , f o r  our s t a t e  
comp r i ses communi t i e s  wi th a v a s t  dive r s i ty 
o f  l i festyles.  Ma te r i a l s  which do not
o f fend the communi ty s t anda rds o f  our
met ropo l i t an a re a s  might we l l  be reg a rded as 
obscene by the s t anda rds o f  some o f  our 
rur a l  commun i t i e s .  

Pr i ce  v . Commonwealth, 2 14 Va. 4 9 0 , 2 0 1  S. E. 2d 7 9 8 ,  7 9 9  
( 1 9 74 ) , cert. denied ,  4 1 9  U. S. 9 0 2  ( 1 9 7 4 ) .

12 / The Commonwea l th sugges t s  i n  i t s  b r i ef that the " a ppe a l � to 
the p ru r i ent i nteres t "  e lement i s  to be j udged acco rding to 
an autho r ' s  i ntent to c reate an " obscene " wo r k ,  r a the r than 
a communi ty ' s  pe rcept ion o f  the ef fect the book wi l l  have 

( Footnote cont inued on f o l lowing page)  
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the p ru r i ent interest of , but i s  l acking in s e r i ous l i ter a ry ,  

a r t i s t ic , po l i t i c a l  o r  sc ientif i c  value for,  t he l e a s t  mature 

and youngest potent i a l  browse r  . .l..3./ 

The Sixteen Exhibits 

Each o f  the books ma rked i n  ev i dence a s  examp les in 

this  p roceeding has va lue f o r  adu l t s  o r  f o r  chi ldren o f  cert a i n  

ages o r  cer t a in matu r i ty leve l s .  Howeve r ,  f o l lowing the 

s t atuto ry guidel i nes , a rea sonable j ury in some V i r g i n i a  

loca l i t i es , app lying contempo r a ry communi ty s t anda rds , cou ld 

f i nd at least some o f  the books " ha rmfu l "  f o r  a t  least the 

younge s t  and least  mature potent i a l  browse r s  i n  the i r  communi ty . 

.l.2.1 ( Footnote cont i nued f rom p rev i ous page)  

on its  chi l dren. Thi s  i s  not the gene r a l ly accepted 
meaning of the term , however.  See , e. g. , Ame r i c an Law 
I ns t i tute , Model Penal Code§ 5 4 1. 4 ( 4 ) ( b) ( 1 9 6 2 ) :  " In any 
p rosecut ion under thi s Sec t i on ev i dence sha l l  be admi s s ible 
to s how . . .  wha t  the p redominant appe a l  o f  the mate r i a l  wou ld 
be for o rd i n a ry adu l t s  or any spec i a l  audience to whi ch i t  
wa s di rected , and wha t  ef fect , i f  any ,  i t  wou ld p robably 
have on conduct of such peop le. " See a l so 2 Dev i tt and 
B l ackma r , Federal Jury Practice and Instructions § 6 2 . 0 5  
( 19 77 ) .  At any r ate , a books e l ler  c le a r ly cannot be he ld 
respons i ble f o r  making an ungui ded dete rminat i on o f  the 
autho r's i ntent i n  c re a t i ng the wo rk. Rather , the 
bookse l le r  mus t  g auge the content o f  a book by the 
recept i on i t  wou l d  have i n  hi s locali ty . 

.l.3.1 By sugges t ing thi s i nterp ret a t i o n ,  p l aint i f f s  do not 
sugges t that such an interp ret a t ion wou ld avo i d  the many 
cons t i tutiona l problems r a i sed by p l a int i f f s  in  the fede r a l  
cou r t s .  Rathe r , p l a i nt i f f s  me rely suggest that thi s • 

i nterpret a t ion i s  l i ke ly to have been i ntended by the 
Gene r a l  Assembly. 
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One o f  the exhi b i t s  was even conceded to be so befo re 

the Court  of Appe a l s .  When addres s i ng the Fou rth Ci rcu i t , the 

Commonwe a l th took the po s i tion that " with one possible 

exception , P l a i nt i f f s ' exhibi t s  introduced be low a re cle a r ly 

not " ha rmf u l  to j uveni les " unde r the s t atute ' s  obj ect ive 

s t and a r ds . " ( Emphas i s  added) (Appe l l ant's b r i ef , p.  2 5 ) .  The 

Commo nwea l t h  went on to s t ate with respect to that except i on 

that " a  cont r a s t  to t hese [o ther]  books is presented by Qil.e. 

P l a i nt i f f s '  exhi bi t , Jackie Co l l ins ' Hollywood Wives, who se 

p redominant theme appe a r s  to be g r atui tous sexua l exc i t ement 

and ext r a -ma r i t a l  s ex a s  a rec re at ional  act iv i ty. " 

( Appe l l ant ' s  b r i e f , pp. 2 7 -2 8 ) .  Before thi s Cou r t , howeve r ,

the Commonwea l th des c r i bes Hollywood Wives very d i f ferent ly : 

" Jackie Co l l ins ' 5 5 0 -p age Hollywood Wiyes is a nove l about the 

p r ivate l ives o f  Ho l lywood ' s  f i lm communi ty t a ken f rom 

Ampers and Books ' gene r a l  f i ct i on sect i on. Hol lywood Wives 

spent over  s ix months on the N.eH XQ.r.k Times bes t s e l l e r  l i s t  and 

wa s a Li ter a ry Gui ld a l ternate s e lect i on. Pages 14 and 1 5  

c i ted by the P l a int i f f s  a t  t r i a l  cont a i n  a one p a r ag r aph 

semi -g raphic desc r i pt ion o f  o r a l  sex between a p roducer and a 

makeup g i r l ." ( Comm. B r. p.  1 7 ) . 

The Commonwe a lt h , i n  i t s  b r i ef , attempt s to minimi ze 

the l i ke l i hood of any of the s i xteen books int roduced at t r i a l  

be ing found " ha rmful t o  j uveni les " by this  Cou r t  by now 

des c r i b i ng them i n  benign te rms and sugges t i ng that examp les o 'f 

sexua l ly exp l i c i t  mate r i a l s found in them i dent i f ied at the 
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t r i al a re the only such examples i n  e ach boo k. Thi s  mi s s t ates 

the n a ture o f  the books . They we re submi tted a s  examples of 

the types of mat e r i als cove red--"to demons t r a te the scope and 

b readth of the law" ( Jt .  App. 4 8 -4 9 ) . The page refe rences 

ment i oned at t r i al we re me rely examples , and not i ntended to 

limi t. 

Mo re impo r t ant howeve r  i s  t he f act that cer t a i n  of 

these very books have , in f act , been challenged a s  

"po rnog r aphic" and unf i t  f o r  mino r s . Fo r example : 

Judy Blume, Forever : 

( a ) 

( b ) 

( c )  

( d )  

.li/ 

ll/ 

li./ 

ll/ 

Cha llenged a t  the Mi dvalley Juni o r -Sen i o r  High School in 
Scr anton , Pa.  ( 1 9 8 2 ) because it cont a i ns "fou r-letter 
wo rds and t a lked about ma sturb a t i on , bi rth cont rol a nd 
disobedience to p a rent s ". ll/ 

Challenged a t  the Park  H i ll ,  Mo. South Jun i o r  High 
School lib r a ry ( 1 9 8 2 )  where it was hous ed on res t r i cted 
shelves because the book p romotes "the s t r anglehold o f  
human i sm on li f e  i n  Ame r i c a". ll/ 

Challenged a t  the Orlando , Fla . schools ( 1 9 8 2 ) . .1..6.I 

Challeng�d a t  the Akron , Ohi o  school d i s t r ict lib r a r ies 
( 19 8 3 )  . .lll 

Ame r i c an Lib r a ry Associ a t ion , Newslette[ Qll Intelle�tual 
FreedQm 8 3 - 8 4  ( 19 8 2 ) . 

Ame r i c an Li b r a ry As s oc i a t ion , Newslettex: Qil Intelle�tl.H�l 
FreedQm 1 4 2  ( 1 9 8 2 ) . 

Ame r ican Li b r a ry As soc i a t i on, New�letter Qn Intellectual 
FreedQm 1 2 4 - 2 5  ( 1 9 8 2 ) . 

Ame r i c an Lib r a ry As soc i a t i o n ,  Ne�::iletter Qil Intellectual 
[teedQm 8 5 - 8 6 ( 19 8 3 ) . 
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( e )  

( f )

( g )

( h )  

Ch a l lenged a t  the Howa rd-Suamico , Wi s.  High Schoo l 
( 1 9 8 3 ) because " i t demo r a l izes ma r i t a l  sex. 11 .l .. 8./ 

Cha l lenged and eventua l ly moved f r om t he Ho ldredge , 
Neb r . Pub l i c  Lib r a ry young adu l t  s ect i on to t he adu l t  
sect i on ( 1 9 8 4 ) because the " book i s  po rnog r aphi c and 
does not p romote the s anct i ty of l i f e ,  f ami ly l i fe . 111..9..I 

Cha l lenged a t  the Ceda r Rapids , I owa Pub l i c  Li b r a ry 
( 1 9 8 4 ) bec ause i t  i s  " po rnog r aphy and exp l o res a re a s  God 
didn ' t  i ntend to exp lo re out s i de of ma r r i age . "2....0.I 

P l aced on a res t r icted she l f  a t  P a t r i ck County , Va . 
Scho o l  B o a rd ( 1 9 8 6 ) . �I 

( i )  Cha l lenged a t  the Campbe l l  County , Wyo . schoo l l ib r a r i es 
( 1 9 8 6 )  because i t  is  " po rno g r aphic" and wou ld encou r age 
young reade r s  " to expe r iment w i th sexu a l  
encounte rs .  nlll

( j ) Recommended f o r  remov a l  f rom the Wes t  He rnando , F l o r ida 
Mi ddle Schoo l l i b r a ry ( 1 9 8 8 )  a f ter  the schoo l ' s  medi a 
advi s o ry commi ttee found i t  i n�pp rop r i ate for  s i xth 
through e i ghth g r ade s tudent s . . �.7 

Boston Women ' s  Health Collective , Our Bodies. Ourselves : 

( a )

.la.I 

ill 

2..0.I 

.ill 

Ill 

..U..1 

HI 

Removed f rom high schoo l l i b r a ry ,  Towns hend , Vt . 
( 1 9 75 )  . lll 

Ame r ican Li b r a ry As soc i a t ion , Newslettex: Qn Intellect:ual 
FreedQm 3 9  ( 1 9 84 ) . 

Ame r i c an Lib r a ry As soc i a t i on ,  Newsletter Qil IntellectJJal 
FreedQm 70 ( 19 8 4 ) . 

Ame r ican Lib r a ry As soc i a t i o n ,  Newslettex: Qll Intellectual 
FreedQm 1 6 7  ( 19 8 5 ) .  

Ame r i c an Li b r a ry As soci a t i on ,  Newslettei: QD IntellectJJal 
FreedQm 3 9  ( 19 8 6 ) .

Ame r ican Li b r a ry As soc i at ion , Newsletter Qn Intellectual 
Fr eedQm 6 6  ( 1 9 8 7) .  

Amer ican Li b r a ry As soc i a t ion , Newsletter Qn Intelle�tual 
FreedQm 4 5  ( 1 9 8 8 ) .  

Amer i c an Li b r a ry Assoc i a t i on , Newslettex;: Qn Intellectual 
FreedQm 1 0 5  ( 1 9 75 ) . 
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( b) 

( c )  

( d )  

Removed f rom 
( 19 7 5 ) . 2.5.I 

Removed f rom 
( 19 77 )  • .2..6./ 

Removed f r om 
( 19 7 8 )  . lll 

high schoo l 

high schoo l 

high s cho o l  

l ib r a ry ,  Pine l l as County, F l a . 

l i b r a ry ,  Mo rg antown , w .  Va . 

l i b r a ry ,  He lena , Mont . 

( e )  Cha l lenged i n  Amhe r s t , Wi s .  ( 1 9 8 2 ) due to i t s  
" po rnog r aphi c "  natu r e ;  Three R i ve r s , Mich . Pub l i c  
Libra ry ( 19 8 2 ) because i t  " p romo tes homosexu a l i ty and 
perve r s i on . "ll/ 

( f )  Cha l lenged a t  the Wi l l i am Chr i sman High Schoo l i n  
Independence , Mo . ( 19 8 4 ) bec ause the book i s  " f i lthy . " 
The hea l th manu a l  wa s on a bookshe l f  i n  the c l a s s room 
and was  the pe rsona l property of the teacher . 29_/ 

Comfort. Alex and Jane, The Facts of Love : 

( a )  Cha l len.la.a a t  the Great Bend , Kans . Pub l i c  L i b r a ry
( 19 8 1 ) . I 

( b ) Cha l lenged a t  the Bo i s e ,  I d . Pub l i c  L i br a ry ( 1 9 8 2 ) . .lll 

1.5.I Ame r ican L i br a ry As soc i a t i on ,  Newsletter Qn Intellectual 
FreedQm 1 3 8  ( 19 7 5 ) . 

ll/ Ame r i c an L i br a ry Associ a t i on ,  Newsletter Qn Intellectual 
FreedQm 1 0 0  ( 19 7 7) . 

ll/ Ame r i c an L i b r a ry As soc i a t i o n ,  New5letter Qil Intellectual 
FreedQm 2 7  ( 19 7 9 ) . 

�/ Ame r ican L i b r a ry As soc i a t i on , Newsletter on Intel lec!aJal 
FreedQm 1 0 0  ( 19 82 ) ; 2 9  ( 19 8 3 ) . 

29_1 Ame r ican L i br a ry As soc i at i on , New5lettex: Qil Intellectual 
Freedom 10 6 ( 1 9 8 4 ) . 

.l.QI Ame r i can L i b r a ry As soc i a t i on ,  Newsletter Qn Intel lei:;tua 1. 
FteedQm 1 6 9  ( 1 9 8 1 ) . 

.ill Ame r ican L i br a ry As soci a t i o n ,  Newsletter Qn Intellectual 
J::reedQm 1 5 5  ( 1 9 82 ) . 
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Scheffield & Bewley , Where Do Babies Come F rom? : 

( a )  Moved f rom the chi ldren ' s  sec t i on to the adu l t  sec t i on 
o f  the Tampa-Hi l l sborough , F l a . County Pub l i c  L i b r a ry
( 19 8 1 )  by o rder o f  the Tampa C i ty Counc i 1  . .l.2.I 

( b )  P l aced on res t r i cted shelves a t  the Eve rg reen Scho o l  
D i s t r ict e l ement a ry schoo l l i b r a r ies i n  Vancouve r ,  Wa sh . 
( 19 8 7 ) . lll 

.B..e.ll, Changing Bodies. Changing Lives : 

( a )

( b) 

( c )  

( d )  

( e )  

ill 

ill 

HI 

.3..5.I 

.l.6.1 

lll 

.3.8.I 

P l aced i n  a res t r i ct ive c i rcu l a t i on ca teg o ry a t  the 
Mus kego , Wi s .  High Schoo l l ib r a ry ( 1 9 8 1 ) . lll 

Cha l lenged i n  Amhe r s t , Wi s .  ( 1 9 8 2 )  and the Yo rk , Ma i ne 
( 1 9 82 )  scho o l  sys tems . .l.5.1 

Removed f rom the Sandy , Oreg . Un ion High Schoo l l i b r a ry 
( 19 8 4 )  due to " fou l l a nguage and di s reg a rd f o r  a 
who lesome b a l ance about human sexu a l i ty . " .l.6.1 

Cha l l enged a t  the Wi l l i am Chr i sman High Schoo l i n  
I ndependence , Mo . ( 1 9 84 )  because i t  i s  " f i l thy . ".311 

Cha l leng �d at t he Boone-Madi son , W . Va . Pub l ic L i b r a ry 
( 1 9 8 4 ) . J..B.I 

Ame r i c an L i b r a ry As soc i a t i o n ,  NeHsletter Qil Intellectual 
FreedQm 4 - 5  ( 1 9 82 ) . 

Ame r i c an L i b r a ry As soc i a t i o n ,  Newslette:t: Qil Intellectual 
FreedQm 8 7 - 8 8  ( 19 8 7 ) . 

Ame r i c an L i b r a ry As soc i a t ion , Newsletter;: Qil Intellectual 
FreedQm 9 2  ( 1 9 8 1 ) . 

Ame r ican L i b r a ry As soc i a t i o n ,  NeHslettet: Qil Intellectual 
FreedQm 1 0 0 - 1 0 1  ( 1 9 82 ) . 

Ame r i c an L i b r a ry As soc i a t i o n ,  Newslettet Qil Intellectual 
FreedQm 1 3 8  ( 19 8 4 ) . 

Ame r ican L i b r a ry As soc i at i on , Newslettet: Qn Intellei::tual 
FreedQm ( 1 9 8 4 )  1 0 6 . 

Ame r ican L i b r a ry As soci a t i o n ,  Newslettet: Qn Intelle�tual 
Jf teedQm 2 7- 2 8  ( 1 9 8 5 ) . 
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( f )  Cha l lenged a t  the G r ay-New G louchester , Ma i ne High 
Scho o l  l i b r a ry ( 1 9 8 6 )  because the book cont a i ns f i r s t  
person account s o f  teenagers ' sexua l expe r i ences . .3_2.1 

I n  V i r g i ni a , i t se l f , The Diary of Anne Frank was 

cha l lenged in Wi se County i n  1 9 8 2  by pa rent s who comp l a ined 

about sexu a l ly of fens ive p a s s ages , .iil./ and Phi l i p Roth ' s ,

Goodbye Columbus and Ha rold Robbi ns ' The Lonely Lady we re 

cha l lenged i n  Abingdon as " po rnog r aphic . ".i.ll Repeated ly such

other we l l-known autho r s  as Stephen King and J .  D .  S a l i nger 

a l so have had the i r  books banned f rom schoo l l i b r a r i es a s  

" obscene " and po rnog r aphic . ill

Un less  thi s Cou rt  adopt s  the Commonwe a l th ' s  unique 

reading o f  " ha rmfu l  to j uven i les " a s  synonymous with " obscene , "

i t  i s  c le a r  that unde r the t r adi t i ona l def i n i t ion wo rks such a s  

those admi t t ed a s  exhi b i t s  he re cou l d  we l l  be found by a 

Vi rgini a j ury to be " ha rmfu l "  to a t  least  younge r  V i r g i n i a  

chi ldren . 

The re i s  anothe r  pos s i b le response . Thi s  Cour t  cou ld 

we l l  determine tha t any c r imi na l s t atute sus cept i b l e  to such 

.3_2.1 Ame r i c an L i b r a ry Associ a t i on ,  Newsletter on Intellectual 
Freedom 1 3 5 - 3 6 ( 19 8 6 )  . 

.1.QI Ame r ican L i br a ry As soc i a t i o n ,  Banned Books Week ' 87 : 
Celebrating The Freedom To Read 14 ( 1 9 8 7 ) . 

ill Ame r ican L i br a ry As soc i a t i o n ,  Newsletter on Intellectua l 
Freedom 5 ( 1 9 8 1 )  . 

.41.I Ame r i c an L i b r a ry As soc i a t i on ,  Banned Books Week ' 87 : 
Celebrating The Freedom To Read 1 8 , 2 5  ( 1 9 8 7 ) . 
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v a rying def i n i t i ons a s  the t r adi t i ona l def i n i t ion and the 

p resent Commonwea l th def i n i t i on i s  too ambi guous and vague to 

s t and . 

S imply put , the st a tute i s  a imed at the p rotect ion of 

a l l  j uveni les , not mer e ly those who a re a lmo s t  adu l t s . I t  i s  

t o  be app l i ed acco rding t o  contempo r a ry communi ty s t anda rds i n  

spec i f i c  Vi rg i n i a  loca l i t i es . I t  i s  c l e a r  that a rea sonable 

j u ry i n  some Vi r g i n i a  loca l i t i es may f i nd a t  lea s t  some o f  the 

books at i s sue " ha rmful " to some j uveni les , and espec i a l ly to 

younge r  chi ldren . To ignore th i s  potent i a l  - as the 

Commonwea l th a s ks thi s Cour t  to do - i s  to make the s t a tute 

devo i d  of a p r act i c a l  app l i c a t i on . Clea r ly ,  the Gene r a l  

As semb ly d i d  not i ntend to enact a supe r f luous and me aning less 

l aw .  Rathe r , t he Gener a l  Assembly , i n  i t s  v i gour t o  p rotect 

the chi ldren o f  Vi rgini a ,  enacted a p rov i s ion which i s  

i ncapable o f  a cons t ruct ion n a r rowed t o  i t s  spec i f i c  pu rpose . 

E i the r , a s  the Commonwe a l th now contends , the s t a tute i s  

meaning less a s  a who l e , o r  the d i sp l ay amendment i s  s o  broad a s  

t o  encomp a s s  any book that a reasonable V i r g i n i a  j ury , app lyi ng 

contempo r a ry communi ty s t anda rds , cou ld f i nd " ha rmfu l "  to the 

- 3 2 -



( b )  The " Pande r i ng "  App ro ach - f o l lowing the app ro ach 

of Pennsylvan i a  Supe r i o r  Cour t  in 

4 8 1  A . 2 d 9 1 9  ( Pa . Super . 1 9 8 4 ) , which , 

without suppo r t  f rom the l angu age o f  t he s t atute , 

j ud i c i a l ly added " os tent a t i ous " to mod i fy the wo rd 

POINT I I  

MANNER OF COMPLIANCE 

The Commonwe a l th ' s  i nterp ret a t i ons i n  this  Cou rt  of 

wha t  is  requ i red f o r  a bookse l le r  to comp ly with the s t atute 

me ans that a books e l ler  need do nothing , o the r than a dopt a 

benign p o l i cy ,  to p rohibit j uveni le perus a l  o f  " ha rmfu l "  

mater i a l . The Commonwea l th suggests  three d i f ferent ways to 

comp ly wi th the s t a tute : 

( a )  The "Tr�dit i ona l "  App roach - " the gene r a l  

f ramewo r k  ut i l i zed p rev i ous ly by both s i des "  ( Comm . B r . p .

2 3 )  - whi ch may bes t  be des c r i bed a s  t a ki ng the Gene r a l  

As s embly t o  have meant prec i s e ly wha t  i t  s a i d . 

American Booksellers 

Ass ' n v. Rendell , 

" di sp l ay . " 

( c )  The " Permi s s ive" Appro ach - def ining the s t a tute 

not to ba r any manner of d i s p l ay but only actu a l  brows i ng . 

F i r s t ly , i f  the Commonwe a l th ' s recent inte rp ret at ion 

of " ha rmfu l •  to j uveni les a s  i nd i s t ingui shable f rom "obscene " 

i s  to be accepted , i t  makes no d i f ference which manne r of 

comp l i ance def i n i t ion is adopted . Unde r Va . Code § 1 8 . 2 -374 ( 3 )
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i t  i s  a cr ime to exh i b i t  any obscene i tem , i r respec t i ve o f  

whether a mino r i s  o r  cou ld b e  present . 

The Commonwea l th conc ludes that the s t a tute i s  

comp l i ed with by a p l a int i f f  books e l l e r  who has a po l i cy o f  not 

pe rmi t t i ng j uveni les to examine and peruse mate r i a l s  covered by 

the s t a tute a nd who prohib i t s  such brows i ng when i t  i s  

obse rved , but othe rwi se t a kes no act i on reg a rd i ng the d i sp l ay 

of rest ricted mater i a l s , whether the s t o re ' s  po l i cy i s  

announced o r  otherw i s e  mani fes ted t o  the pub l i c ,  o r  not 

ill announced a t  a l l  ( Comm . Br . p .  3 1 ) . Cu r i ou s ly enough , the

At to rney Gene r a l  adopt s thi s v i ew a s  " mandated by V i rg ini a l aw" 

even though she recognizes that permi t t i ng an unannounced 

po l icy render s  " the prov i s ion meaning le s s . "  ( Comm . B r . 

p .  2 7 . )  Thus , the Attorney Gener a l  has  appa rent ly vigorous ly 

l i t i g ated in the U . S .  D i s t r i c t  Cour t , Cour t  of Appe a l s , and the 

U . S .  Sup reme Court to upho ld a dup l i cat ive s t atute whos e  

comp l i ance requ i rements a re meaning les s . 

ill Unde r the Commonwe a l th ' s  " pande r i ng "  approach , v i o l a t i on o f  
the s t atute resu l t s  i f  the bookse l le r  d i s p l ays " h a rmfu l "  
mater i a l  i n  an o st ent a t i ou s  manne r s o  that j uveni les a re 
awa re o f  the presence o f  the mater i a l  i n  the s t o re . 
Ce r t a i n  o f  the Commonwe a l th ' s suggested means of comp l i ance 
wou ld in f act create such pande r i ng . I f  a books e l ler t ags , 
co lor codes , o r  wraps the mate r i a l , o r  p l aces i t  on adu l t s  
only she lves o r  behi nd b l inde r racks , the books e l ler wi l l  
have t aken the requ i s i te act i on " t o  empha s i ze o r  adve r t i s e · 
to j uven i les the presence o f  the po rnog r aphic ma ter i a l  i n  
h i s  store . "  ( Comm . B r . p .  2 9 ) . 
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A mo re l i ke ly po s s ibi l i ty i s  that the Gene r a l  As semb ly 

meant wha t  i t  s a i d .  The bookse l ler  i s  l i ab l e  f o r  di s p l aying 

mater i a l  that a j uven i l e  may pe ruse . A books e l l e r  cannot be 

s aved f r om l i ab i l i ty unde r the p l a i n  l a nguage o f  the s t atute 

e i the r by c re a t i ng a po l i cy o f  p rohi b i t i ng j uveni le perus a l  of 

books h a rmfu l  to them only when observ ing such examinat i on , no r 

by man i fe s t i ng i t s  po l i cy to the pub l i c . Me r e ly adopt ing a 

po l icy suppo r t i ng t he s t a tute without t aking act i on t o  

imp lement i t ,  and man i f e s t i ng thi s po l i cy to the pub l i c ,  does 

not fu l f i l l  the books t o re ' s  obl i g a t ion under the s t atute to 

remove f rom d i s p l ay the ma te r i a l  that can be deemed " ha rmfu l  to 

j uven i les . "  It i s  not a neces s i ty that a j uveni le be brows i ng 

through a book to c re a te c r imina l culpabi l i ty .  I t  i s  merely 

the f act  that t he book i s  d i s p l ayed , and di sp l ayed i n  any 

manne r that a mino r may g a i n  acces s to i t , that , by the terms 

of the s t a tute , subj ect s the books e l l e r  to c r imina l p rosecut ion . 

The s c i enter e l ement i n  no way p ro tects the 

bookse l le r . I t  does not rel i eve the bookse l le r  o f  the 

ob l ig a t i on to rev i ew a l l  o f  t he boo ks i n  i t s  i nvento ry ,  o r  

which i t  may want to add to i t s  i nvent o ry ,  i n  o rder to j udge · 

whether the books a r e  potent i a l ly " h a rmfu l  to j uveni les . "J.i/

.i,11 The s c i enter e l ement p rov i des me aningful  p rotect ion to the 
books e l l e r  only as app l i ed to the s a le o f  books . In the 
s a les c i rcums t ance , the books e l ler may ma ke an honest 
mi s t ake about t he age o f  a j uveni le and the su i t abi l i ty of 
a book f o r  that mino r . In the d i sp l ay context , the 
books e l ler  i s  not f aced w i th a spec i f i c  mino r who se age and 

( Footnote conti nued on f o l lowing page)  
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The s t atute does not requ i re the books e l l e r  to make an 

on-the-spot dec i s ion reg a r ding a book ' s  content i n  a spec i f i c  

f actu a l  set t i ng . Rathe r , i t  requ i res a p r e l imina ry guess a t  

who might be looking through the books o n  i t s  d i s p l ay ,  and the 

gene r a l  su i t ab i l i ty of a book f o r  any potent i a l  browser . Fo r a 

books e l ler  to commi t the ·c r ime enunc i a ted i n  the s t a tute he 

me r e ly needs to have knowing ly p l aced a book on d i s p l ay .  Yet 

t he i nvento ry o f  a bookst o r e  changes on a const ant , a lmo s t  

dai ly bas i s .  I n  l i ght o f  the approximately 3 5 , 0 0 0  new t i t les 

pub l i shed e ach yea r  ( Jt .  App . 2 2 ) , and the 12 , 0 0 0- 1 3 , 0 0 0  books 

c a r r i ed i n  a modes t  books tore such a s  p l a i nt i f f  Ampe r s and Books 

( Jt .  App . 5 7 ) , thi s i s  an impo s s ible burden . .i.2/ 

The Commonwea l th neve rthe le s s  a rgues that the wo rds 

" may" and " examine and pe ruse " in the s t a tute mus t  be read 

na r rowly . Spec i f i c a l ly ,  the Commonwea lth suggests that the 

wo rd " may" requ i res only a reasonable ce r t a inty that a book 

wi l l  f a l l  within the s t atute , and that " examine and peruse"  

requ i res a p a r t i cu l a r ly c lose examinat ion -- i n  effect a 

thorough reading o f  the book . 

.iii ( Footnote cont i nued f rom p rev i ous page)  

matu r i ty can be cons idered , and thus cannot , unde r the 
wo rds of the s t a tute , make " a  reasonable bona f i de attempt 
to a scert a i n the t rue age of such j uveni le . "  Va . Code 

§ 18 . 2 -3 9 0 ( 7 )  .

.1..5.I La rger books to res and books tore cha i ns , mo reove r ,  gene r a� ly 
o rde r mate r i a l  cent r a l ly f o r  the i r  v a r i ous out let s . I t
wou l d  b e  i nconce ivable for  these cha ins to c a r ry the bu rden 
of rev i ewing eve ry book f o r  i t s  suit abi l i ty to each and 
eve ry Vi rg i n i a  communi ty .  
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Vi rg i n i a  c a s e  l aw makes c lea r , howeve r ,  that the wo rd 

" may" i s  p r imar i ly a permi s s ive one , r ather than a mandatory 

one . See Ross v . Craw ,  2 3 1  Va . 2 0 6 , 3 4 3  S . E . 2 d 3 12 { 1 9 8 6 ) ; 

Pr ice v .  Commonwealth, 2 0 9  Va . 3 8 3 , 3 8 7 ,  1 6 4  S . E . 2d 6 7 6 , 6 7 9  

( 1 9 6 8 ) ; Spindel v . Jamison, 1 9 9  Va . 9 5 4 , 1 0 3  S . E . 2 d 2 0 5  ( 1 9 5 8 ) ; 

Masters v .  Hart, 1 8 9  Va . ·9 6 9 ,  5 5  S . E . 2 d 2 0 5  ( 19 4 9 ) . App lyi ng 

this  p r i nc i p le , t he Gene r a l  As semb ly mus t  have i nt ended that 

the d i s p l ay o f  mate r i a l  by a bookse l le r  in any way that wou ld 

permi t a j uveni le to b rowse through it v i o l ates the d i s p l ay 

p r ov i s i on .  

The Commonwe a l th ' s  reading o f  these wo rds does not 

confo rm with common expe r i ence . A books e l ler  mus t  attempt to 

comp ly with the s t a tute i n  l i ght o f  the p r a ct i ca l rea l i t i e s  o f  

i t s  bus i nes s . The Commonwe a l th ' s  reading o f  the s t atute ' s  

requ i rements i gno res the f act  that cus tome r s  i n  booksto res , 

adu l t s  a s  we l l  a s  mino r s , gene r a l ly scan a book ,  wi th the 

tho rough reading o f  the mate r i a l  yet to come . Given the 

we ighty concerns of the d i sp l ay s t atute , i t  wou ld be a r t i f i c i a l  

t o  app ly i t  only when i t  was rea sonably cer t a i n  that j uveni les 

cou ld s tudy " ha rmfu l "  ma te r i a l s a t  length , and not to the mo re 

common s i tuat ion whe re it cou ld be foreseen that j uveni les 

might p i ck up the mate r i a l s  and qu ickly { and p robably 

fu rt ive ly) scan them . A books tore need not become a reading 

room i n  o rde r to " di s p l ay" mate r i a l s  i n  a way that j uveni les 

"may examine and peruse"  them . 
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For these reasons , the s t a tute s hou ld not be 

a r t i f i c i a l ly rebu i l t  wi th an i nterpret a t i on which was not 

i ntended and cannot conceivably be imp l emented , f o r  this  resu l t  

c le a r ly a lters  the c l e a r  mandate of the l aw t h a t  books f a l l i ng 

wi thin t he s t a tute ' s  scope be removed f rom d i s p l ay .  The 

s t a tute s hou ld be read acco rding to i t s  exp ress pu rpo se and 

requi rement that any represent a t i on o r  desc r i p t i on cont a i ned 

within any book that may be found " ha rmfu l "  to any j uveni le be 

removed f rom any d i s p l ay to which a j uveni le may g a in acces s . 

CONCLUSION 

Fo r the above rea sons , this  Cour t ' s  answe r to the 

f i rs t  que s t ion f rom t he U . S .  Sup reme Court shou ld be tha t , 

p rope r ly const rued , the phr ase " ha rmful to j uveni les , "  

encomp a s ses v a r i ous o f  the books whi ch we re int roduced a s  

p l a i nt i f f s ' exh i b i t s  be l ow . I f  the s t a tute i s  to be g iven any 

impo r t , i t  mus t  be const rued a s  protec t i ng a l l  mino r s  within 

the p ro tected c l a s s  o f  j uveni les , not me rely those on the edge 

of adu l thood . As ev i denced by the many cha l lenges and 

res t r ict i ons to which some o f  these books have been subj ect , a 

reasonable j ury i n  some Vi rg i n i a loc a l i t i e s , app lying 

contempo r a ry communi ty s t anda rds , cou l d  f i nd them p a tent ly 

of fens ive and appe a l i ng to the prurient i nterest of , but 

l acking in ser i ous l i te r a ry ,  a rt i s t i c , po l i t i c a l  or sc ient i f i c 

va lue f o r , the least  mature and youngest potent i a l  browser . 
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As this  Cou rt has  repea tedly recogni zed , a s t a tute 

mus t  be const rued in accordance with i t s  leg i s l a t ive i ntent a s  

shown through the st atute ' s  p l ai n  meaning . Thi s  Cou rt ' s  answe r 

to the second cert i f i ed que s t i on , therefore , shou ld g i ve effect 

to the p l a i n  meaning of the s t atute that " ha rmfu l  to j uveni les " 

mate r i a l  mus t  be removed ·f rom any d i s p l ay to which a j uveni le 

may g a i n  acces s .  

The re i s , o f  course , another a l ternat ive . Thi s  Cou rt  

has  been de luged by a mu l t i tude o f  meanings  and interp ret at i ons 

proposed by the Commonwe a l th . As ev idenced by thi s 

mu l t i p l ic i ty o f  meaning s , thi s Cou rt  can , a s  to both ques t i ons , 

f i nd that the st atute i s  too v ague to permi t thi s Cou r t  to 

respond to the ques t i ons . 
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