As Introduced

129th General Assembly
Regular Session H. B. No. 414
2011-2012

Representative Anielski

Cosponsors: Representatives Grossman, Patmon

A BILL

To amend sections 2903. 211 and 2917. 21 of the Revised
Code to expand the of fenses of nenaci ng by
stal king and tel ecommuni cati ons harassnment and to
prohibit a person from know ngly causi ng anot her
person to believe that the offender will cause
physical harmor nental or enotional distress to

the other person's inmediate famly

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2903.211 and 2917. 21 of the Revi sed

Code be anended to read as foll ows:

Sec. 2903.211. (A)(1) No person by engaging in a pattern of
conduct shall know ngly cause anot her person to believe that the

of fender will cause physical harmto the other person or the other

person's imediate family or cause nental distress or enotiona

distress to the other person or the other person's imediate
famly.

(2) No person, through the use of any formof witten

communi cation or any electronic nmethod of renotely transferring

i nformation, including, but not Iimted to, any conputer, conputer

network, conputer program e& conputer system or
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tel ecomuni cati ons device shall post a nessage or use any

intentionally witten or verbal graphic gesture with purpose to

wrge do either of the foll ow ng:

(a) Violate division (A (1) of this section:

(b) Urge or incite another to commit a violation of division
(A) (1) of this section.

(3) No person, with a sexual notivation, shall violate
division (A (1) or (2) of this section.

(B) Whoever violates this section is guilty of nmenacing by

st al ki ng.

(1) Except as otherw se provided in divisions (B)(2) and (3)
of this section, nmenacing by stalking is a m sdeneanor of the

first degree.

(2) Menacing by stalking is a felony of the fourth degree if

any of the follow ng applies:

(a) The offender previously has been convicted of or pleaded
guilty to a violation of this section or a violation of section
2911. 211 of the Revi sed Code.

(b) I'n committing the offense under division (A)(1), (2), or
(3) of this section, the offender made a threat of physical harm
to or against the victim or as a result of an offense conmtted
under division (A (2) or (3) of this section, a third person
i nduced by the offender's posted nmessage nmade a threat of physical

harmto or against the victim

(c) In committing the offense under division (A)(1), (2), or
(3) of this section, the offender trespassed on the land or
prem ses where the victimlives, is enployed, or attends school,
or as a result of an offense conmtted under division (A)(2) or
(3) of this section, a third person induced by the offender's

post ed nessage trespassed on the land or prem ses where the victim
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lives, is enployed, or attends school.
(d) The victimof the offense is a mnor.

(e) The offender has a history of violence toward the victim
or any other person or a history of other violent acts toward the

victimor any other person.

(f) Wiile conmitting the offense under division (A)(1) of
this section or a violation of division (A (3) of this section
based on conduct in violation of division (A)(1) of this section,
the offender had a deadly weapon on or about the offender's person
or under the offender's control. Division (B)(2)(f) of this
section does not apply in determ ning the penalty for a violation
of division (A)(2) of this section or a violation of division
(A)(3) of this section based on conduct in violation of division
(A (2) of this section

(g) At the tinme of the conmission of the offense, the
of fender was the subject of a protection order issued under
section 2903. 213 or 2903. 214 of the Revised Code, regardless of
whet her the person to be protected under the order is the victim

of the offense or another person

(h) I'nm commtting the offense under division (A)(1), (2), or
(3) of this section, the offender caused serious physical harmto
the prenmises at which the victimresides, to the real property on
which that prenmises is located, or to any personal property
| ocated on that prenises, or, as a result of an offense commtted
under division (A)(2) of this section or an offense comitted
under division (A)(3) of this section based on a violation of
division (A)(2) of this section, a third person induced by the
of fender's posted nessage caused serious physical harmto that
prem ses, that real property, or any personal property on that

premni ses.

(i) Prior to committing the offense, the of fender had been
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determined to represent a substantial risk of physical harmto
others as nanifested by evidence of then-recent hom cidal or other
vi ol ent behavi or, evidence of then-recent threats that placed

anot her in reasonabl e fear of violent behavior and serious

physi cal harm or other evidence of then-present dangerousness.

(3) If the victimof the offense is an officer or enployee of
a public children services agency or a private child placing
agency and the offense relates to the officer's or enployee's
performance or anticipated performance of official
responsibilities or duties, nmenacing by stalking is either a
felony of the fifth degree or, if the offender previously has been
convicted of or pleaded guilty to an offense of violence, the
victimof that prior offense was an officer or enployee of a
public children services agency or private child placing agency,
and that prior offense related to the officer's or enployee's
performance or anticipated performance of official

responsibilities or duties, a felony of the fourth degree.

(O Section 2919.271 of the Revised Code applies in relation

to a defendant charged with a violation of this section
(D) As used in this section

(1) "Pattern of conduct"™ nmeans two or nbre actions or
incidents closely related in time, whether or not there has been a
prior conviction based on any of those actions or incidents.
Actions or incidents that prevent, obstruct, or delay the
performance by a public official, firefighter, rescuer, energency
medi cal services person, or energency facility person of any
aut hori zed act within the public official's, firefighter's,
rescuer's, emergency nedical services person's, or emergency
facility person's official capacity, or the posting of nessages or
recei pt of information or data through the use of an electronic
net hod of renotely transferring information, including, but not

linmted to, a conputer, computer network, conputer program
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computer system or telecomunications device, nmay constitute a

"pattern of conduct."
(2) "Mental distress" means any of the follow ng:

(a) Any nental illness or condition that involves sone

tenmporary substantial incapacity;

(b) Any nental illness or condition that would normally
require psychiatric treatnent, psychol ogical treatnent, or other
mental health services, whether or not any person requested or
received psychiatric treatnent, psychological treatnent, or other

ment al heal th services.

(3) "Energency nedi cal services person" is the singular of
"emer gency nedi cal services personnel” as defined in section
2133.21 of the Revised Code.

(4) "Energency facility person" is the singular of "energency
facility personnel" as defined in section 2909.04 of the Revised
Code.

(5) "Public official" has the same nmeaning as in section
2921.01 of the Revised Code.

(6) "Computer," "conputer network," "conmputer program”
"conputer system" and "tel ecormuni cati ons device" have the sane

nmeani ngs as in section 2913.01 of the Revi sed Code.

(7) "Post a nessage" neans transferring, sending, posting,
publ i shi ng, disseninating, or otherw se comrunicating, or
attenpting to transfer, send, post, publish, dissem nate, or
ot herwi se conmuni cate, any nessage or information, whether
truthful or untruthful, about an individual, and whether done
under one's own name, under the nane of another, or while

i nper sonati ng anot her

(8) "Third person” nmeans, in relation to conduct as descri bed

in division (A)(2) of this section, an individual who is neither
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the of fender nor the victimof the conduct.

(9) "Sexual notivation" has the sanme nmeaning as in section
2971. 01 of the Revised Code.

(10) "Enotional distress" neans significant nental suffering

or _distress that may but does not necessarily require nedical or

ot her professional treatnent or counseling.

(11) "I mmediate fanm ly" neans a spouse, parent, child,

sibling, or other person who reqularly resides in the household or

who within the previous six nonths reqularly resided in the

househol d.

(E) The state does not need to prove in a prosecution under
this section that a person requested or received psychiatric
treatment, psychol ogical treatnent, or other nental health
services in order to show that the person was caused nenta

di stress as described in division (D)(2)(b) of this section.

(F)(1) This section does not apply to a person solely because
the person provided access or connection to or froman electronic
nmet hod of renotely transferring information not under that
person's control, including having provided capabilities that are
incidental to providing access or connection to or fromthe
el ectronic nethod of renptely transferring the information, and
that do not include the creation of the content of the material
that is the subject of the access or connection. In addition, any
person providi ng access or connection to or froman electronic
nmet hod of renotely transferring information not under that
person's control shall not be liable for any action voluntarily
taken in good faith to block the receipt or transm ssion through
its service of any information that it believes is, or will be

sent, in violation of this section.

(2) Division (F)(1) of this section does not create an

affirmati ve duty for any person providing access or connection to
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or froman electronic method of renpotely transferring infornation
not under that person's control to block the receipt or

transmi ssion through its service of any information that it
believes is, or will be sent, in violation of this section except

as ot herw se provided by | aw.

(3) Dvision (F)(1) of this section does not apply to a
person who conspires with a person actively involved in the
creation or knowing distribution of material in violation of this
section or who knowi ngly advertises the availability of materi al

of that nature.

Sec. 2917.21. (A) No person shall know ngly nake or cause to
be made a tel ecomunication, or knowingly pernit a
tel ecommuni cation to be made froma tel ecomuni cati ons device
under the person's control, to another, if the caller does any of

the foll ow ng:

(1) ) : ) I o I
tel ecommunication—-and makes Makes the tel econmuni cation with

purpose to harass, intimdate, annoy, alarm or abuse any person

at the prenises to which the tel ecomrunication is nade, whether or
not actual communication takes place between the caller and a

reci pi ent;

(2) Describes, suggests, requests, or proposes that the
caller, the recipient of the tel econmunication, or any other
person engage in sexual activity, and the recipient or another
person at the prem ses to which the tel ecommunication is nmade has
requested, in a previous tel ecomunication or in the i mediate
tel ecommuni cation, that the caller not make a tel ecommunication to
the recipient or to the prenm ses to which the tel econmunication is

made;

(3) During the tel econmunication, violates section 2903. 21 of
t he Revi sed Code;
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(4) Knowingly states to the recipient of the
tel ecomuni cation that the caller intends to cause damage to or
destroy public or private property, and the recipient, any nenber
of the recipient's famly, or any other person who resides at the
prem ses to which the tel ecormunication is made owns, | eases,
resides, or works in, will at the tine of the destruction or
damagi ng be near or in, has the responsibility of protecting, or

insures the property that will be destroyed or danaged;

(5) Knowi ngly makes the tel ecommunication to the recipient of
the tel ecormmuni cation, to another person at the prenises to which
the tel ecommunication is made, or to those premi ses, and the
reci pi ent or another person at those prem ses previously has told
the caller not to make a tel ecommuni cation to those prem ses or to

any persons at those prem ses.

(6) Makes any comment., request, suggestion, or proposal to

the recipient of the tel ecommunication that is threateninag,

intimdating, nmenacing, coercive, or obscene with the intent to

abuse, threaten, annoy. alarm or harass the recipient;

(7) Interrupts the tel econmuni cation service of any person;

(8) Transnmits to any person, regardl ess of whether the

tel ecommunication is heard in its entirety, any file, docunent, or

ot her comuni cation that prevents that person from using the

person's tel ephone service or electronic conmuni cati on devi ce;

(9) Knowi ngly makes any fal se statenent concerni ng the death,

injury, illness, disfigurenent, reputation, indecent conduct, or

crimnal conduct of any person or any nenber of the person's

famly with purpose to abuse, threaten, intinm date, or harass the

person.

(10) Mekes the tel econmuni cation for the purpose of harassing

anot her person who i s under eighteen vears of age. regardl ess of

whet her the person under ei ghteen years of age consents to the
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har assnment ;

(11) Urges or incites another person through a

t el econmuni cation or other neans to harass or participate in the

harassnent of a person:

(12) Makes a tel ecommuni cation with purpose to harass,

intimdate, or abuse any person at the prenises to which the

tel ecommuni cation i s made, whether or not actual conmmuni cation

takes pl ace between the caller and a recipient:

(13) Knowi ngly alarns the recipient by making a

t el econmuni cation at an hour or hours known to be inconvenient to

the recipient, in an offensively or repetitive manner. or wi thout

a leqgitimte purpose.

(B) (1) No person shall nake or cause to be nmade a
tel ecomuni cation, or pernmt a teleconmunication to be nade froma
tel ecomuni cati ons devi ce under the person's control, wth purpose

to abuse, threaten, or harass another person.

(2) No person shall create and maintain an internet web site

or web page that is accessible to one or nore persons and that

contains statenents created for the purpose of abusing,

t hreat eni ng, or harassi ng _anot her person

(O (1) Whoever violates this section is guilty of

t el econmuni cati ons harassnent.

(2) Aviolation of division (A(1), (2), (3), or (5) or (B
of this section is a msdeneanor of the first degree on a first
of fense and a felony of the fifth degree on each subsequent

of f ense.

(3) Except as otherw se provided in division (C)(3) of this
section, a violation of division (A)(4) of this section is a
m sdeneanor of the first degree on a first offense and a fel ony of

the fifth degree on each subsequent offense. If a violation of
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division (A)(4) of this section results in econonic harmof five
hundred dollars or nore but |ess than five thousand doll ars,

tel ecomuni cati ons harassnment is a felony of the fifth degree. If
a violation of division (A)(4) of this section results in economc
harm of five thousand dollars or nore but |ess than one hundred

t housand dol | ars, tel econmuni cations harassnment is a felony of the
fourth degree. If a violation of division (A (4) of this section
results in econom c harm of one hundred thousand doll ars or nore,

tel ecomuni cati ons harassment is a felony of the third degree.

(D) No cause of action nay be asserted in any court of this
state agai nst any provider of a tel ecomunications service or
i nformati on service, or against any officer, enployee, or agent of
a tel econmuni cation service or information service, for any
injury, death, or loss to person or property that allegedly arises
out of the provider's, officer's, enployee's, or agent's provision
of information, facilities, or assistance in accordance with the
terms of a court order that is issued in relation to the
i nvestigation or prosecution of an alleged violation of this
section. A provider of a tel econmunications service or information
service, or an officer, enployee, or agent of a tel econmunications
service or information service, is imune fromany civil or
crimnal liability for injury, death, or loss to person or
property that allegedly arises out of the provider's, officer's,
enpl oyee's, or agent's provision of information, facilities, or
assi stance in accordance with the terms of a court order that is
issued in relation to the investigation or prosecution of an

all eged violation of this section.
(E) As used in this section

(1) "Econom c harm nmeans all direct, incidental, and
consequential pecuniary harmsuffered by a victimas a result of
crimnal conduct. "Econonmic harm includes, but is not limted to,

all of the follow ng:
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(a) All wages, salaries, or other conpensation |ost as a

result of the crimnal conduct;

(b) The cost of all wages, salaries, or other conpensation
paid to enpl oyees for tinme those enpl oyees are prevented from

working as a result of the crimnal conduct;

(c) The overhead costs incurred for the tine that a business

is shut down as a result of the crimnal conduct;

(d) The loss of value to tangible or intangible property that

was damaged as a result of the crimnal conduct.

(2) "Caller" means the person described in division (A) of
this section who nakes or causes to be nmade a tel ecommuni cation or
who pernmits a tel ecommunication to be nade froma

t el ecommuni cati ons devi ce under that person's control.

(3) "Tel econmuni cation"” and "tel ecommuni cati ons devi ce" have

the same neanings as in section 2913.01 of the Revised Code.

(4) "Sexual activity" has the same nmeaning as in section
2907. 01 of the Revised Code.

(F) Nothing in this section prohibits a person from making a
tel ecomuni cation to a debtor that is in conpliance with the "Fair
Debt Coll ection Practices Act," 91 Stat. 874 (1977), 15 U.S. C
1692, as anended, or the "Tel ephone Consuner Protection Act," 105
Stat. 2395 (1991), 47 U. S.C. 227, as anended.

Section 2. That existing sections 2903.211 and 2917.21 of the

Revi sed Code are hereby repeal ed.
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