
 

 

 

 
Memorandum in Opposition to Pennsylvania House Bill 2533 and Senate Bill 508 as amended 

 The members of Media Coalition believe that H.B. 2533 and S.B. 508 as amended likely 
violate the First Amendment rights of producers and retailers.  The trade associations and other 
organizations who comprise Media Coalition have many members throughout the country 
including Pennsylvania: book and magazine publishers, booksellers and librarians as well as 
manufacturers and retailers of recordings, films, videos and video games and their consumers. 
 

These bills allow a victim of a personal injury crime to bring a civil action against any 
offender to obtain injunctive relief for “conduct which perpetuates the continuing effect of the 
crime on the victim.”  “Conduct which perpetuates the continuing effect of the crime on the 
victim” is defined as anything that causes a temporary or permanent state of mental anguish.  
They also allow the Attorney General or a district attorney to sue on behalf of the crime victim.  
The cause of action is not limited to the term of incarceration.  

 
We acknowledge Pennsylvania’s desire to protect the victims of personal injury crimes, 

but it cannot violate the First Amendment to do so.  This legislation could have a substantial 
chilling effect on First Amendment protected works. It would allow a crime victim to seek 
injunctive relief barring a person convicted of a personal injury crime to talk to a journalist, 
author or film director.  This would significantly inhibit the ability of writers and directors to 
produce books, movies and other media.  In Cold Blood, The Executioner’s Song and Helter 

Skelter all relied on the author’s ability to interview the perpetrator of the crime.  It could also be 
used to block the distribution of books like Autobiography of Malcolm X and The Sixteenth 

Round, the autobiography of Rubin “Hurricane” Carter.  Both were published after the author 
had been released from prison. Similarly, movies such as The Hurricane, based on The Sixteenth 

Round and Goodfellas, based on Wiseguy: Life in a Mafia Family, could be barred from 
distribution because they were made with cooperation of convicted felons.   
     
 This legislation is likely unconstitutional for several reasons.  First, it is a prior restraint 
on speech in that it allows speech to be barred prior to publication rather than imposing a 
financial penalty after distribution.  Barring speech before it is published is considered the most 
serious penalty on an expressive work.  It can be imposed only in very rare circumstances.  "Any 
system of prior restraints of expression comes to this Court bearing a heavy presumption against 
its constitutional validity." Bantam Books, Inc. v. Sullivan, 372 U. S. 58, 70 (1963); see also, 
New York Times Co. v. United States, 403 US 713, 714.   
 
 Second, it is a content-based restriction on speech. It requires a court to consider the 
content of the speech to determine if there is harm and to allow a legal remedy.  In 1991, the 
Supreme Court struck down New York’s “Son of Sam” law for several reasons. Simon and 
Schuster, Inc. v. Members of the New York State Crime Board, 502 U.S. 105.  The law sought to 
ensure that any income derived by a person convicted of a crime be set aside to compensate the 
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victim of that crime. The State Crime Board attempted to enforce the law against Simon and 
Schuster for the publication of Wiseguy: Life in a Mafia Family.  The Court held that the statute 
was invalid in part because it was not content neutral, because it singled out speech on a specific 
topic and because it imposed a financial burden on such speech that was not placed on speech 
generally nor on other income.   
 
 Finally, the emotional harm to a crime victim does not overcome First Amendment 
protections for speech.  In Simon and Schuster, the Court acknowledged the state’s compelling 
state interest in making the crime victims whole, but emphasized that the state cannot suppress 
speech to protect the victims.  As the Court stated, “The Board disclaims, as it must, any state 
interest in suppressing descriptions of crime out of solicitude for the sensibilities of readers… As 
we have often had occasion to repeat: “’[T]he fact that society may find speech offensive is not a 
sufficient reason for suppressing it. Indeed, if it is the speaker's opinion that gives offense, that 
consequence is a reason for according it constitutional protection.’” Hustler Magazine, Inc. v. 
Falwell, 485 U. S. 46, 55 (1988) (quoting FCC v. Pacifica Foundation, 438 U. S. 726, 745 
(1978))….The Board thus does not assert any interest in limiting whatever anguish Henry Hill's 
victims may suffer from reliving their victimization.”  Id., at 118.  
 
 The Supreme Court has rejected more recent attempts to punish speech because it caused 
emotional or mental harm to the listener or viewer.  In Snyder v. Phelps, 131 S. Ct. 1207 (2011), 
the Court rejected a civil ruling imposing liability for intentional infliction of emotional distress.  
A Maryland trial court had found the defendant liable for damages to the father of a deceased 
serviceman for outrageous and upsetting speech in the vicinity of the private military funeral.  
The Supreme Court held that the First Amendment barred the imposition of tort damages 
because the speech at issue was on a matter of public interest.  The Court noted, “To succeed on 
a claim for intentional infliction of emotional distress in Maryland, a plaintiff must demonstrate 
that the defendant intentionally or recklessly engaged in extreme and outrageous conduct that 
caused the plaintiff to suffer severe emotional distress.” Id., at 1215.  In R.A.V. v. St. Paul, the 
Court struck down a hate crime ordinance that limited speech that “arouses anger, alarm or 
resentment in others.” 505 U.S. 377 (1992).  The case came before the Court in a prosecution of 
several minors who burned a cross across the street from a house of an African American family.  
The Court dismissed the notion that the “emotive impact of speech on its audience” is a 
sufficient basis to uphold the ordinance.   
 
 Passage of these bills could prove costly.  If a court declares it unconstitutional, there is a 
strong possibility that the state will be ordered to pay the plaintiffs’ attorney’s fees.  In past 
challenges by Media Coalition members to laws that violate the First Amendment, states have 
paid to the plaintiffs as much as $1,000,000 in legal fees. 
 
 If you would like to discuss further our position on this bill, please contact David 
Horowitz at 212-587-4025 #3 or at horowitz@mediacoalition.org.  Please protect the First 
Amendment rights of all producers and retailers of content in Pennsylvania and reconsider H.B. 
2533 and S.B. 508.         


