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The Respondent tries to avoid the constitutional 
question in this case by misdirection.  The New York 
Commissioner of Taxation and Finance (the “Tax 
Commissioner”) asserts erroneously that the New 
York Court of Appeals did not decide Petitioner’s First 
Amendment claim when, in fact, it clearly did so – just 
without explanation or justification.  Respondent also 
attempts to defend the practice of discriminatory tax 
exemptions simply by relabeling them as “subsidies,” 
but this diversion is plainly at odds with this Court’s 
precedents prohibiting content-based taxation.  These 
efforts to avoid resolution of this serious problem of 
constitutional principle at a time when this practice 
is proliferating among the states (and for various 
types of content) illustrate why the Court must clarify 
the law. 
I.  Respondent’s Effort to Recast the Issue as 

One of Proof Highlights the Constitutional 
Question 

Respondent’s claim that the decision below was 
based solely on a question of proof under state law and 
not a ruling on constitutional issues begs the essential 
question – proof of what?  The answer to that question 
actually is embedded in Respondent’s attempt to 
reframe the issue presented: whether the Petitioner 
“failed to prove” that the dances in his club rise to the 
level of “dramatic or musical arts performances.”  
Opp. i.  However, to say that Petitioner’s evidence 
failed to persuade a tax auditor that a dance was 
sufficiently artistic to qualify as “choreography” does 
not avoid the First Amendment issue; it confirms its 
urgency. 

Judge Smith’s dissent made clear that “the only 
question in the case is whether the admission charges 
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that the State seeks to tax were paid for dance 
performances.”  A-7.  Because the applicable 
regulation “assumes that ‘choreography’ includes all 
‘dance routines,’” Judge Smith found this to be “an 
extremely easy question,” where the underlying facts 
were essentially undisputed.  A-7-8.  As a conse-
quence, the decision below upheld a content-based tax 
by approving “a distinction between highbrow dance 
and lowbrow dance that is not to be found in the 
governing statute.”  A-5-6.   

Although Respondent, like the Court of Appeals 
below, attempts to narrow the focus to ask whether 
expert testimony supported Petitioner’s claim to the 
exemption, that testimony was unnecessary to 
answer the dispositive question of “whether these 
women are dancing or not.”  A-8.  Judge Smith 
explained, “[t]here is not the slightest doubt that they 
were,” as proven by “the video introduced into 
evidence before the Tribunal, and the testimony of 
two witnesses, an executive of petitioner and a 
dancer, with personal knowledge.”1   

The dissent explained, “[i]t does not matter if the 
dance was artistic or crude, boring or erotic.”  A-7.  
But to the Tax Commissioner, and to the majority of 
the Court of Appeals, not all dances are created equal.  
And therein lies the constitutional rub. 

Respondent’s argument about a failure of proof 
under state law runs headlong into the First Amend-
ment principle that “esthetic and moral judgments 
                                            

1 A-7.  Even if it were valid, Respondent’s claim about 
purported deficiencies of the expert testimony suggests a state 
law basis for decision only for private dances and not the stage 
dances. 
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about art and literature … are for the individual to 
make, not for the Government to decree.”  United 
States v. Playboy Entm’t Group, Inc., 529 U.S. 803, 
818 (2000).  Yet that is precisely how the New York 
tax scheme operates, as illustrated by the facts of this 
case.  This is further supported by amici CMSG 
Restaurant Group, et al., who showed that New York 
tax auditors routinely deny tax exemptions for nude 
dancing (without any investigation) by assuming it is 
not like “what is on Broadway.”  Brief of Amici Curiae 
CMSG Restaurant Group, LLC, et al., at 10-11.  

The majority’s attempt to infuse New York’s tax 
scheme with aesthetic distinctions also rests on a 
category error.  The Court of Appeals concluded it is 
“not irrational” to deny a tax exemption to perfor-
mances of “women gyrating on a pole to music, 
however artistic or athletic their practiced moves 
are,” when the law also denies an exemption for ice 
shows, which may include “pairs ice dancing perfor-
mances, with intricately choreographed dance moves 
precisely arranged to musical compositions.”  A-5.  
But where ice shows are taxed as a separate category, 
the court’s point is irrelevant to the state’s decision to 
bifurcate the choreography exemption between 
“highbrow” and “lowbrow” dancing. 

In any event, the court failed to acknowledge that 
even ice shows are exempt from the tax when the 
performances include dancing.  Metromedia, Inc. v. 
State Tax Comm’n, 430 N.Y.S.2d 698, 700 (N.Y. App. 
Div. 1980) (“If a venture correctly denominated an ice 
show also qualified as a choreographic or musical 
performance, the regulation could not provide a basis 
for taxation.”).  See Brief of Amici Curiae American 
Booksellers Found. for Free Expression, et al., at 9.  
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As Judge Smith explained, “[u]nder New York’s Tax 
Law, a dance is a dance.”  A-7.   
II.  Impediments to Judicial Review Underscore the 

Need for This Court’s Review 
New York’s content-based tax scheme presents a 

significant First Amendment problem that requires 
this Court’s review.  Respondent’s suggestion that the 
issue is not important because there is no split among 
the federal circuits ignores the fact that the Tax 
Injunction Act, 28 U.S.C. § 1341, generally bars 
federal challenges to unconstitutional state taxing 
schemes.  Brief of Amici Curiae CMSG Restaurant 
Group, LLC, et al., at 18-20.  Similarly, challenges in 
state courts are limited by a myriad of procedural 
hurdles.  Id. at 17-24.   

For that reason, few litigants have been able to 
persevere through the years-long process for bringing 
a state court challenge, and even then, relief may not 
be available.  Id.  Respondent’s point that three state 
supreme courts have upheld discriminatory taxing 
schemes overlooks the strong dissents (as in this case) 
and/or strong intermediate decisions.  See Brief of 
Amici Curiae American Booksellers Found., et al., at 
10.  In any event, the decision below presents an 
important question of constitutional law in a way that 
conflicts with relevant decisions of this Court.  Rule 
10(c).   

Given the difficulty of getting any judicial decision 
in this area, either in federal or state court, letting the 
issue percolate through the system is unlikely to 
present the Court with a clearer exposition of the 
constitutional issue than this case.   
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III.  The Decision Below Conflicts with Decisions of 
This Court on a Vital Question of Constitutional 
Law 

Respondent’s claim that the decision below is 
consistent with this Court’s rulings on content-based 
taxation is not just wrong; it replicates the error below 
by asserting that nude dancing could not possibly 
claim the same First Amendment protections as 
“core” rights, such as freedom of the press.  Opp. 11.   
Respondent defends discriminatory taxation, arguing 
that the First Amendment does not require an 
exemption for Petitioner just because the state “has 
chosen to exempt other forms of entertainment which 
do not present the negative secondary effects of adult 
entertainment establishments.”  Opp. 10.  

1. Respondent’s gratuitous reference to supposed 
“secondary effects” has nothing to do with New York’s 
taxing scheme, which does not seek to regulate any 
“effects,” just public taste.  Even if it were relevant, 
an attempt to use the tax code for such a purpose 
would plainly violate the First Amendment.  As 
Justice Kennedy made clear in City of Los Angeles v. 
Alameda Books, “a city may not regulate the 
secondary effects of speech by suppressing the speech 
itself.  A city may not, for example, impose a content-
based fee or tax.” 2   

2. There is no evading this constitutional 
principle by trying to recast New York’s content-based 

                                            
2 City of Los Angeles v. Alameda Books, Inc., 535 U.S. 425, 

445 (2002) (Kennedy, J., concurring) (emphasis added).  See id. 
at 450-51.  Under Marks v. United States, 430 U.S. 188, 193 
(1977), Justice Kennedy’s concurring opinion represents the 
constitutional holding for the Alameda Books plurality. 
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tax as a subsidy for favored expression.  Respondent’s 
citation to Regan v. Taxation with Representation of 
Wash., 461 U.S. 540 (1983), and other cases, in an 
effort to reframe discriminatory taxes as “a form of 
[legislative] subsidy,” Opp. 10, elides the specific 
findings of those cases.  For example, the Respondant 
ignores Regan’s admonition that “[i]n stating that 
exemptions and deductions … are like cash 
subsidies … we of course do not mean to assert that 
they are in all respects identical.”  Regan, 461 U.S. at 
544 n.5.   

This Court has explained that “tax exemptions 
and subsidies serve similar ends, [but] they differ in 
important and relevant respects, and our cases have 
recognized these distinctions.”  Camps New-
found/Owatonna, Inc. v. Town of Harrison, 520 U.S. 
564, 589 (1997).  Because the Constitution bars 
discriminatory treatment, “there is a constitutionally 
significant difference between subsidies and tax 
exemptions,” and even though “a direct subsidy … 
would be permissible,” this Court’s cases “do not 
sanction a tax exemption serving similar ends.”  Id. at 
589-90.   

In striking down a discriminatory tax exemption 
in  Speiser v. Randall, 357 U.S. 513 (1958), the Court 
explained that, “[w]hen we deal with the complex of 
strands in the web of freedoms which make up free 
speech, the operation and effect of the method by 
which speech is sought to be restrained must be 
subjected to close analysis and critical judgment in 
the light of the particular circumstances to which it is 
applied.”  357 U.S. at 520 (emphasis added). 

In the circumstances presented here – a tax 
exemption contingent on providing government-



7 
 

 

favored “artistic” expression – this Court has 
explained that, “[t]o deny an exemption to claimants 
who engage in certain forms of speech is in effect to 
penalize them for such speech.  Its deterrent effect is 
the same as if the State were to fine them for this 
speech.”  Id. at 518.  See Perry v. Sindermann, 408 
U.S. 593, 597 (1972) (“[I]f the government could deny 
a benefit to a person because of his constitutionally 
protected speech or associations, his exercise of those 
freedoms would in effect be penalized and inhibited.”).  
Cf.  Texas Monthly, Inc. v. Bullock, 489 U.S. 1, 14 
(1989) (“Every tax exemption constitutes a subsidy 
that affects non-qualifying taxpayers, forcing them to 
become ‘indirect and vicarious donors.’”).  None of the 
cases Respondent cites is to the contrary. 3 

                                            
3 For example, Regan did not approve a content-based 

subsidy, but held only that an organization that engages in 
substantial lobbying activities may qualify for tax exempt status 
under Section 501(c)(4) of the Internal Revenue Code rather 
than Section 501(c)(3).  Regan, 461 U.S. at 543.  This Court 
explained, “[t]he case would be different if Congress were to 
discriminate invidiously in its subsidies in such a way as to ‘aim 
at the suppression of dangerous ideas.’”  Id. at 548 (citation 
omitted).  Davenport v. Washington Educ. Ass’n, 551 U.S. 177 
(2007), had nothing to do with either discriminatory taxes or 
subsidies, but is cited only because it quotes Regan’s generic 
dictum.  Rust v. Sullivan, 500 U.S. 173, 194-97 (1991), expressly 
distinguished tax cases like Minneapolis Star & Tribune Co. v. 
Minnesota Comm’r of Revenue, 460 U.S. 575 (1983), and 
Arkansas Writers’ Project, Inc. v. Ragland, 481 U.S. 221 (1987), 
because Rust involved nothing more than a condition on 
expenditures for a government program.  Rust is thus limited to 
situations involving “government speech,” where the state is the 
speaker or when it enlists private entities to convey a 
government message.  See Rosenberger v. Rector & Visitors of 
Univ. of Va., 515 U.S. 819, 833-34 (1995). 
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Leathers v. Medlock, 499 U.S. 439 (1991), does not 
support Respondent’s argument, because application 
of the tax exemption in this case depends entirely on 
the tax auditor’s artistic judgment.  Respondent’s 
discussion of Leathers mentions only two of the three 
factors that may render taxes on speech uncon-
stitutional:  singling out the press or targeting a small 
number of speakers for discriminatory treatment.  
But this discussion is strangely silent on the most 
important reason a tax may violate the First 
Amendment – that it is content-based.  Instead, the 
Respondent actually defends discrimination based on 
the state’s estimation of the relative value of speech.  
Opp. 10-12.  This ignores the most relevant aspect of 
Leathers:  the Court’s finding that the Arkansas sales 
tax was content-neutral.  Leathers, 499 U.S. at 452-
53.  See also id. at 446 (distinguishing Arkansas 
Writers Project, where the unconstitutional tax 
exemption “differentiated among magazines 
depend[ing] entirely on their content”).   

3. Ultimately, it matters not whether New York 
characterizes its effort to enforce artistic norms 
through the tax code as “exemptions” or “subsidies.”  
Either label presents the same First Amendment 
problem, as this Court made clear in Hannegan v. 
Esquire, Inc., 327 U.S. 146 (1946).  That case is 
strikingly similar to this one, in that the Postmaster 
General sought to deny second class mailing privi-
leges to Esquire Magazine based on his judgment that 
a magazine he considered “indecent, vulgar, and 
risqué” does not qualify for special mailing rates 
designed for “information of a public character, or 
devoted to literature, the sciences, arts, or some 
special industry.”  Id. at 148-49. 
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The Court wrote that “[t]he second-class privilege 
is a form of subsidy,” but that it would be impossible 
to make “a satisfactory test based upon literary or 
educational values.  To attempt to do so would be to 
set up a censorship of the press.”  Id. at 151, 155.  See 
also id. at 156 (“[G]rave constitutional questions are 
immediately raised once it is said that the use of the 
mails is a privilege which may be extended or 
withheld on any grounds whatsoever.”).  The Court 
stressed that “a requirement that literature or art 
conform to some norm prescribed by an official 
smacks of an ideology foreign to our system.”  Id. at 
158.   

Such concerns are particularly serious in the 
context of taxation, since taxes, by their nature, are 
compulsory.  But even in the matter of voluntary 
subsidies, this Court has indicated that content-based 
discrimination may violate the First Amendment.  In 
National Endowment for the Arts v. Finley, 524 U.S. 
569 (1998), this Court cited to Arkansas Writers’ 
Project and Leathers to suggest it would be 
unconstitutional if “the NEA were … to award 
subsidies on the basis of subjective criteria [that 
imposed] a penalty on disfavored viewpoints.”  Id. at 
587.  See also Agency for Int’l Dev. v. Alliance for 
Open Soc’y Int’l, Inc., 133 S. Ct. 2321, 2338-39 (2013).  
Such discrimination based on subjective criteria is 
precisely what happened in this case.   
IV.  Asserted Alternative Grounds for Taxing 

Petitioner Are Not Grounds for Denying Review 
Respondent’s claim that certiorari should be 

denied, because Petitioner would still be subject to 
taxes under alternative provisions of the tax code, 
relies on issues the Court of Appeals expressly 
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declined to reach.  A-5.  As a threshold matter, it 
would be inappropriate to assume how state taxes 
would apply absent a state appellate court ruling on 
the issue.  Indeed, the case that Respondent cites on 
this point recognizes as much.  DTD Enters., Inc. v. 
Wells, 130 S. Ct. 7, 8 (2009) (statement of Kennedy, 
J.) (declining “to construe New Jersey law without the 
aid of a reasoned state appellate court decision and to 
confront a procedural obstacle unrelated to the 
question presented”).  See also Leathers, 499 U.S. at 
453 (declining to reach issues left undecided by the 
Arkansas Supreme Court); Cornelius v. NAACP Legal 
Def. & Educ. Fund, Inc., 473 U.S. 788, 811-13 (1985).  
Cf. Wisconsin v. Mitchell, 508 U.S. 476, 481 n.2 
(1993). 

In any event, the courts below agreed that which-
ever provisions of the tax code might be brought to 
bear, “the issue distills to whether the club’s 
admission and private dance fees constitute charges 
for admission to a ‘live dramatic, choreographic or 
musical performance.’”  A-14-15.  Thus, the consti-
tutional issues in question would not be avoided by a 
subsequent effort by Respondent to collect taxes on 
the theory that patrons go to strip clubs for the 
drinks.   

CONCLUSION 
As Judge Smith wrote in dissent below, making 

artistic judgments, or the “‘ranking,’ either of 
gymnasts or dancers, is not the function of a tax 
collector.”  A-8.  The question presented will allow this 
Court to squarely address whether the New York tax 
code enables the state to violate this fundamental 
constitutional principle.  For that and the foregoing 
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reasons, Petitioner respectfully requests that this 
Court grant review of this case. 
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