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record for reasons related to the contents of the books that the

suspect may have purchased.
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| . | NTRODUCTI ON

Wth this case, we recognize that both the First Amendnment
to the United States Constitution and Article Il, Section 10 of
t he Col orado Constitution protect an individual’s fundanmental
right to purchase books anonymously, free from governnent al
interference. Law enforcenent officials inplicate this right
when they seek judicial approval of a search warrant authori zing
sei zure of custonmer purchase records from an innocent, third-
party bookseller. This case requires us to decide what test
shoul d be applied to balance the constitutional rights of
i ndi vi dual s and bookstores against the duty of |aw enforcenment
officials to investigate crinmne.

We hold that the Col orado Constitution requires that the
i nnocent booksell er be afforded an opportunity for an
adversarial hearing prior to execution of a search warrant
seeki ng custoner purchase records. At that hearing, the court
must apply a balancing test to determ ne whether the |aw
enf orcenent need for the search warrant outweighs the harmto
constitutional interests caused by its execution. In order for
| aw enforcenment officials to prevail, they nust denonstrate a
conpel i ng governnmental need for the specific custoner purchase
records that they seek. When conducting the bal ancing test, the
court may consi der whether there are reasonable alternative

met hods of neeting the governnment’s asserted need, whether the
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search warrant is unduly broad, and whet her | aw enforcenent
of ficials seek the purchase records for reasons related to the
content of the books bought by any particul ar custoner.

Appl ying this balancing test, we hold that the search
warrant in this case is not enforceable and should not have
i ssued. The plaintiff, Tattered Cover, Inc., is an independent
bookstore. The defendants are the City of Thornton and one of
the city's police officers (“the City”).

The City argues that the information sought is necessary:
(1) to prove that the operator of an illicit drug |ab acted with
the I evel of intent necessary to secure a conviction under state
statute; (2) to prove the identity of the perpetrator; and (3)
to “connect” a suspect to the lab. W consider the City’'s
arguments within the factual context of this case. The City
currently has significant evidence as to who commtted the
crime, as well as reasonabl e additional neans, other than
serving the Tattered Cover with a search warrant, of discovering
addi tional proof as to the identity of the perpetrator. The
execution of the City' s search warrant could substantially chil
t he exercise of fundanmental state constitutional rights,
primarily because at |east one of the reasons why the City seeks
t he suspect’s customer purchase record is related to the

contents of the books that he nay have purchased.



Thus, we conclude that the City has failed to denonstrate
that its need for the Tattered Cover’s customer purchase record
is sufficiently conpelling to outweigh the harmthat woul d be
caused to constitutional interests if the search warrant were
executed. Therefore, we reverse the decision of the trial
court.

1. FACTS AND PROCEEDI NGS BELOW

The follow ng facts, nost of which are undisputed, are
gl eaned fromthe record of the hearing below As part of an
ongoi ng drug investigation, the Thornton police and an agent of
the federal Drug Enforcement Adm nistration (“DEA”), Diversion
| nvestigator Tinothy MFarland (“DI MFarland”), were
cooperatively nonitoring a trailer honme in Thornton in March of
2000. These | aw enforcenent officials suspected that a
met hanphet am ne | ab was being operated out of the trailer.
Officer Randy Goin was the |l ead investigator on the case.

The police believed that Suspects A B, C, and D probably
lived in the trailer.? Suspects A and C (both males) were

registered with the trailer park’s managenent as residents. The

! At the City' s request, the specific nanes of the

i ndi vidual s involved in the underlying drug case are not part of
the record. Therefore, we will refer to the individuals using
the same letters that were used in the proceedi ngs bel ow
However, we note that Suspects A B, C, and D are all real
peopl e whose identities are known to the police.
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of fi cers guessed, based on their surveillance, that Suspect A
and Suspect B were involved in an intimte relationship.
Suspect D received mail at the trailer hone.

On March 13, 2000, DI McFarl and searched through sone
garbage fromthe trailer hone. |In doing so, he found evidence
of drug operations. Additionally, he discovered a mailing
envel ope fromthe Tattered Cover addressed to Suspect A. 2 The
| abel on the mailer listed the invoice nunber, order nunber, and
cust oner phone nunber correspondi ng to whatever books had been
shi pped in the envel ope. There was no clue, however, as to the
titles of the particular books that the mailer had contained.

The follow ng day, based upon a variety of evidence
di scovered during the course of the investigation, O ficer Goin
obtai ned a search warrant for the trailer honme. Wth the
assi stance of the Adans County SWAT team O ficer Goin and DI
McFar|l and executed this search warrant.

In the trailer’s master bedroom the police found a
nmet hanphet ani ne | aboratory and a small quantity of the

manuf actured drug. Because of the |ocation of the |ab, the

2 Most |ikely because the suspects’ nanmes were redacted from
all materials submtted to it, the trial court found that the
mai |l er was sent to the trailer’s address “but not to a naned
individual .” Both parties agree that this is incorrect and that
the mail er was addressed to Suspect A.
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guestion of which suspect or suspects resided in the master
bedr oom becane the focus of the police s investigation.

The officers believed that Suspects A and B occupi ed the
mast er bedroom but were unable to make a concl usive
determ nation on this question. Relevant to this issue, the
police noted the presence, in the nmaster bedroom of male and
femal e cl othes; Suspect A s personal address book; other papers
bearing the names of Suspects A, B, and C, mail and bills
bel ongi ng to various additional people; sone firearns; printed
instructions on how to manufacture a firearm silencer; and two
books. 3

The only objects fromthe roomthat were tested for
fingerprints were the glassware fromthe nethanphetam ne | ab and
the two books. The record nmade at the tinme of the hearing, nine
nont hs after the search was executed, does not reflect whether
the police ever attenpted to match the fingerprints found on the
gl assware to any of the suspects. No usable prints were
recovered fromthe two books.

When the police executed the search warrant, they found two
people in the trailer hone. Neither of these two people,

referred to here as Person E (a male) and Person F (a female),

3 There may have been nore than two books in the bedroom

Officer Goin did not recall. Only two books were seized.
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resided in the hone, though Person E had keys to a shed on the
property. The parties debate the extent to which the police
questioned Persons E and F. Person E, a transient, indicated
that he did not know anythi ng about the | ab and that he just

| eft some property at the trailer.* Person F said that she had
just stopped by to see her boyfriend and could not provide any
information. The police apparently did not specifically ask

ei ther Person E or Person F who resided in the master bedroom of
the trailer.

After the search, Oficer Goin believed that he had
probabl e cause to arrest Suspect A. However, he wanted to
accurul ate nore evi dence of Suspect A's guilt before making the
arrest.

The two books seized fromthe master bedroom were entitled

Advanced Techni ques of Cl andestine Psychedelic and Anphetam ne

Manuf acture, by Uncle Fester, and The Construction and Operation

of Clandestine Drug Laboratories, by Jack B. Ninble. Oficer

Goin noticed that the books appeared to be new.® DI MFarl and
t hought that there m ght be a connection between the Tattered

Cover mailer found in the trash and these two new books.

4 Person E was subsequently arrested on unrelated firearns

charges. He then invoked his right to remain silent.

5 One of the books was wapped. Additionally, subsequent

anal ysis by police experts reveal ed that the two books had never
been read, though the covers had been handl ed.
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O ficer Goin then noticed that the new books appeared to fit the
di mensi ons of the mailer.

O ficer Goin searched the Tattered Cover’s webpage and
di scovered that it offered both books for sale. He and DI
McFarl and then served the Tattered Cover with a DEA
adm ni strative subpoena. This subpoena demanded the title of
t he books corresponding to the order and invoice nunbers of the
mailer, as well as information about all other book orders ever
pl aced by Suspect A.® Using such a subpoena was ordinarily a
successful technique for DEA officers, though such a subpoena
| acks any | egal force or effect.

Joyce Meskis, the owner of the Tattered Cover, instructed
her attorney to tell the police that the bookstore woul d not
conply with the subpoena, based on its concerns for its

custoners’ privacy and First Anmendnment rights.

Speci fically, the subpoena stated:

Pursuant to an official crimnal investigation
bei ng conducted by the Drug Enforcenent

Adm ni stration of a suspected felony, it is
requested that your conpany furnish the title and
nature of any and all books and any ot her
information available on the follow ng order:

I nvoi ce #[redacted] Ord 87363 C#[redacted]. This
order was shipped to: [Suspect A]. It is further
requested that your conpany provide information
regardi ng any other orders placed by this

cust oner.



| nstead of attenpting to obtain an enforceabl e subpoena,
O ficer Goin approached prosecutors fromthe Adans County
District Attorney’s office to get a search warrant for the
Tattered Cover. Several prosecutors at the Adanms County DA’ s
office refused to sign off on the warrant, voicing concerns
about its scope and subject matter. Finally, a chief deputy at
t he Adans County DA's office told Oficer Goin that he would
contact the Tattered Cover’s attorney and that, while he nade
attenpts to negotiate for the Tattered Cover’s voluntary rel ease
of the information, O ficer Goin should interview the suspects
in order to see if they could provide any informtion.

Wt hout inform ng the Adans County DA's office, Officer
Goi n sought approval for his search warrant fromthe Denver DA s
office. As approved by a Denver DA, the warrant authorized a
search of the Tattered Cover for information related to the
transaction in question, and for records of any other
transaction involving Suspect A during the thirty-day period

before the police searched the trailer.’” A Denver county court

Specifically, the warrant authorized a search for:

Order, purchase and shipping records in the
possessi on of the Tattered Cover Bookstore
pertaining to a customer known as [ Suspect A] who
lists a current address as 5400 North Sheridan
Bl vd., #205, Arvada, Col orado, 80002,
specifically “Inv: 793795, Ord: 87363 C#666278”"
or any other transactions conducted by [ Suspect
A] between February 13, 2000 and March 14, 2000.
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j udge then approved the warrant.

On April 5, 2000, Oficer Goin, along with five other
police officers, attenpted to execute the search warrant on the
Tattered Cover. Meskis immediately contacted the bookstore’s
attorney, who in turn contacted the Denver DA's office. A
Denver DA persuaded the police officers not to execute the
warrant until the Tattered Cover could litigate its validity.

The Tattered Cover brought suit, seeking to restrain the
Thornton Police and O ficer Goin from executing the search
warrant. The trial court held a hearing on the question of the
search warrant’s validity.

At that hearing, the Tattered Cover presented unrefuted
testinmony that the execution of the search warrant in this case
woul d have a substantial chilling effect on the willingness of
its custoners to purchase controversial books. Meskis stated
t hat she had received an “enornous amount of feedback” from
custoners about this case, including over one hundred letters
fromcustoners in support of the Tattered Cover’s position
Many custoners told Meskis that they shopped at the Tattered
Cover because of the Tattered Cover’s policy of not disclosing
custonmer book purchase records. Meskis further testified that
i f book purchase records were made available to investigative
authorities, custoners would not feel at ease perusing, buying,

or reading a wide variety of books. Meskis pointed out that
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“peopl e who read books are very concerned about First Amendnent
i ssues, and their privacy as it relates to First Anendnent
issues. This is not an uninfornmed society, they care.”

There was al so other testinony at the hearing about the
warrant’s likely effect. An official fromthe Anmerican Library
Associ ation testified about the chilling effect that results
fromdisclosure of library circulation records. A bookstore
owner fromthe State of Washington also testified about the
concerns expressed by his custoners about their privacy rights

whil e a case anal ogous to this one, In re Grand Jury Subpoena to

Kramer books & Afterwords Inc., 26 Med. L. Rptr. 1599 (D.D.C.

1998), discussed in detail below, was pending.

The trial court granted a restraining order with respect to
t he request for Suspect A's thirty-day purchasing history, but
all owed the police to discover the information related to the
mai | i ng envel ope found in the suspects’ trash. This order was
stayed, pendi ng appeal .

In reaching its decision, the trial court announced a four-
part test intended to balance the rights and interests of the
Thornton Police Departnent, on the one hand, and the Tattered
Cover and its custoners, on the other. Specifically, the trial
court considered: (1) whether there was a legitimte and
significant governnent interest in acquiring the information;

(2) whether there was a strong nexus between the matter being
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i nvestigated and the material being sought; (3) whether the
informati on was avail abl e from another source; and (4) whether
the intrusion was limted in scope so as to prevent exposure of
ot her constitutionally protected matters.

The plaintiff sought review of the trial court’s decision,
arguing that it should not be required to disclose any
i nformation regarding custoner purchase records.® The defendants
have accepted the trial court’s judgenent that the portion of
the search warrant that contained the general demand for all of
Suspect A's purchasing records during the thirty-day period
prior to the search is unenforceable, and do not seek review of
t hat issue.

We accepted jurisdiction over this case pursuant to section
13-4-110(1)(a), 5 CR S. (2001). W reverse the trial court’s
order with respect to the police request for information rel ated
to the books mailed in the envel ope found in the suspects’

gar bage.

8 The Tattered Cover has never reveal ed what books were sent
to Suspect A  Further, the Tattered Cover does not confess that
the informati on sought fromthemis incul patory to Suspect A.
It argues that, irrespective of whether the information is

i ncul patory or excul patory, custoners have a First Amendnent
right to privacy in their book purchase records.
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[11. ANALYSIS
The Tattered Cover asserts its own constitutional rights,
as well as the rights of the book-buying public, through this
lawsuit.® Hence, we must consider not only the effect that our
deci sion has on the expressive rights of the actual party to
this case, the Tattered Cover, but to nembers of the genera

public as well. Bursey v. United States, 466 F.2d 1059, 1083

(9th Cir. 1972) (“The First Amendnent interests in this case are
not confined to the personal rights of Bursey and Presley.

Al t hough their rights do not rest lightly in the bal ance, far
wei ghtier than they are the public interests in First Amendnent
freedons that stand or fall with the rights that these w tnesses
advance for thenselves.”).

We begin our analysis by delineating the right inplicated
by the City's actions in this case. Specifically, we explain
how t he First Amendnent and Article Il, Section 10 of the
Col orado Constitution safeguard the right of the public to buy
and read books anonynmously, free from governnmental intrusion.
After recognizing this fundamental constitutional right, we

consi der and resol ve the tension between it and the needs of | aw

o Though neither party contests this issue, we note that

booksel | ers have standing to assert the constitutional speech
ri ghts of book-buyers. Virginia v. Am Booksellers Ass'n, 484
U S. 383, 392-93 (1988).

14



enforcenent officials who investigate crine. Next, we address a
troubling procedural issue: the need for a pre-seizure
adversarial hearing when | aw enforcenent officials seek to use a
search warrant to obtain custonmer book purchase records from an
i nnocent, third-party bookstore. Finally, we apply the test

t hat we adopt.

A. The Right to Purchase and Read Books W thout Fear of
Government Di sclosure or Reprisal

The First Amendnent to the United States Constitution
protects nore than sinply the right to speak freely.® 1t is
wel | established that it safeguards a w de spectrum of
activities, including the right to distribute and sel
expressive materials, the right to associate with others, and,
nost inportantly to this case, the right to receive informtion

1

and ideas.'! These various rights, though not explicitly

10 The First Amendnent provides: “Congress shall make no | aw

: abridging the freedomof speech . . . .” U S. Const.
amend. |. It is binding upon the states through the Due Process
Cl ause of the Fourteenth Amendnment. G tlow v. New York, 268

U S. 652, 664 (1925).

11 See, e.g., Stanley v. Georgia, 394 U.S. 557, 564 (1969)
(“I't is now well established that the Constitution protects the
right to receive information and ideas.”); Giswild v.
Connecticut, 381 U S. 479, 482 (1965) (“The right of freedom of
speech and press includes not only the right to utter or to
print, but the right to distribute, the right to receive, the
right toread . . . and freedomof inquiry . . . .”7); Bantam
Books, Inc. v. Sullivan, 372 U S. 58, 64-65 n.6 (1963) (“The
constitutional guarantee of freedom of the press enbraces the
circul ati on of books as well as their publication.”); Smith v.
California, 361 U S. 147, 150 (1959) (stating that “the free

15




articulated in either the Federal or Colorado Constitution, are
necessary to the successful and uninhi bited exercise of the
specifically enumerated right to “freedom of speech.”?!?

W thout the right to receive information and ideas,
t he protection of speech under the United States and
Col orado Constitutions would be nmeaningless. It makes no
difference that one can voice whatever view one w shes to
express if others are not free to |listen to these thoughts.
The converse also holds true. Everyone nust be permtted

to di scover and consider the full range of expression and

publication and di ssem nati on of books and other forns of the
printed word furnish very famliar applications” of the First
Amendnent); Martin v. City of Struthers, 319 U S. 141, 143
(1943) (“The right of freedom of speech and press has broad
scope. . . . This freedom enbraces the right to distribute
literature . . . and necessarily protects the right to receive
it.”); Lovell v. City of Giffin, 303 U S. 444, 452 (1938)
(circulation of expressive material is constitutionally
protected).

12

See, e.qg., Bd. of Educ., Island Trees Union Free Sch. Di st.

No. 26 v. Pico, 457 U S. 853, 867 (1982) (stating that the right
to receive information is “an inherent corollary of the rights
of free speech and press” both because “the right to receive
ideas follows ineluctably fromthe sender’s First Amendnent
right to send thent and because the right is “a necessary
predicate to the recipient’s neaningful exercise of his own
rights of speech, press, and political freedoni) (enphasis
removed); Giswold, 381 U S at 482-83 (“Wthout those

peri pheral rights, the specific rights would be | ess secure.”).
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i deas available in our “marketplace of ideas.”!® As Justice
Brandei s so eloquently stated, “[Qur founders] believed
that freedomto think as you will and to speak as you think
are nmeans indi spensable to the discovery and spread of

political truth.” Witney v. California, 274 U S 357, 375

(1927) (Brandeis, J., concurring).

13 See, e.g., Stanley, 394 U.S. at 565 (“[The petitioner] is
asserting the right to be free fromstate inquiry into the
contents of his library. . . . If the First Arendnent nmeans
anything, it neans that a State has no business telling a man,
sitting alone in his own house, what books he may read or what
films he may watch.”); Lanont v. Postmaster Gen., 381 U S. 301
308 (1965) (Brennan, J., concurring) (“The dissem nation of

i deas can acconplish nothing if otherwise willing addressees are
not free to receive and consider them It would be a barren
mar ket pl ace of ideas that had only sellers and no buyers.”).

4 The full passage states:

Those who won our i ndependence believed
that the final end of the State was to make
men free to develop their faculties; and
that in its governnment the deliberative
forces should prevail over the arbitrary.
They valued liberty both as an end and as a
means. They believed liberty to be the
secret of happiness and courage to be the
secret of liberty. They believed that
freedomto think as you will and to speak as
you think are neans indi spensable to the
di scovery and spread of political truth;
that without free speech and assenbly
di scussion would be futile; that with them
di scussion affords ordinarily adequate
protecti on against the dissem nation of
noxi ous doctrine; that the greatest nenace
to freedomis an inert people; that public
di scussion is a political duty; and that
this should be a fundanmental principle of
Ameri can governnent. They recogni zed the
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The Supreme Court has recently reiterated the crucial role
that the free exchange of ideas plays in our society, stating,
“The citizen is entitled to seek out or reject certain ideas or
i nfl uences wi thout Governnment interference or control.” United

States v. Playboy Entmt Group, Inc., 529 U S. 803, 817 (2000).

Bookstores are places where a citizen can explore ideas,
receive information, and di scover nyriad perspectives on every
topi c i magi nable. When a person buys a book at a bookstore, he
engages in activity protected by the First Amnendnent because he
is exercising his right to read and recei ve ideas and

information. Any governnental action that interferes with the

risks to which all human institutions are
subject. But they knew that order cannot be
secured nerely through fear of punishment
for its infraction; that it is hazardous to
di scourage thought, hope and i nmagi nation;
that fear breeds repression; that repression
breeds hate; that hate nenaces stable
governnment; that the path of safety lies in
the opportunity to discuss freely supposed
gri evances and proposed renedi es; and that
the fitting renedy for evil counsels is good
ones. Believing in the power of reason as
appl i ed through public discussion, they
eschewed sil ence coerced by the law -- the
argunment of force in its worst form
Recogni zi ng the occasional tyrannies of
governing mpjorities, they anended the
Constitution so that free speech and
assenmbly shoul d be guarant eed.

Wi t ney, 274 U.S. at 375-76 (Brandeis, J., concurring)
(footnotes omtted).
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wi |l lingness of custonmers to purchase books, or booksellers to

sel|l books, thus inplicates First Amendnent concerns.*®
Anonymty is often essential to the successful and

uni nhi bi ted exercise of First Amendnment rights, precisely

because of the chilling effects that can result from di scl osure

of identity. The Supreme Court has recognized this principle

numerous times in various contexts.'® For instance, in Mlntyre

V. Ohio Elections Conmi ssion, the Court stated, “Anonymty is a

shield fromthe tyranny of the majority. It thus exenplifies
t he purpose behind the Bill of Rights, and of the First
Amendnment in particular: to protect unpopul ar individuals from
retaliation -- and their ideas from suppression -- at the hand
of an intolerant society.” 514 U S. 334, 357 (1995) (citation

omtted). In another case, Lanpont v. Postmaster CGeneral, 381

U S. 301, 307 (1965), the Court struck down a federal statute

15 See, e.g., Roaden v. Kentucky, 413 U.S. 496, 504 (1973)
(stating that a bookstore is “presunptively under the protection
of the First Amendnent”); Smth, 361 U S. at 150 (“Certainly a
retail bookseller plays a nost significant role in the process
of the distribution of books.”).

16 See, e.g., Talley v. California, 362 U 'S. 60, 64-65 (1960)
(invalidating a law that prohibited the distribution of
handbills that did not include the names and addresses of those
who prepared, distributed, or sponsored it); Bates v. City of
Little Rock, 361 U. S. 516, 527 (1960) (reversing conviction
based on violation of an ordinance requiring organi zations to
di scl ose their nmenbership lists); Bursey, 466 F.2d at 1085
(“Protection of the anonymty of publishers, printers, and

di stributors of newspapers and panphlets is an integral part of
press freedom”).
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that required citizens who wi shed to receive “conmuni st
political propaganda” to affirmatively so notify the post
office. The Court’s holding rested on concerns that First
Amendnent speech rights would be chilled if people were required
to reveal their identities before being able to receive these
expressive materials. [d.

The need to protect anonymty in the context of the First
Amendnent has particular applicability to book-buying activity.

As was explained in United States v. Runely, governnental

inquiry and intrusion into the reading choices of bookstore
custonmers will alnost certainly chill their constitutionally
protected rights:

Once the governnment can demand of a publisher the

names of the purchasers of his publications, the
free press as we know it di sappears. Then the

spectre of a governnent agent will | ook over the
shoul der of everyone who reads. . . . Fear of
criticismgoes with every person into the
bookstall. The subtle, inponderable pressures of
the orthodox lay hold. Some will fear to read
what is unpopul ar, what the powers-that-be
dislike. . . . [Flear will take the place of

freedomin the libraries, book stores, and hones

of the land. Through the harassnent of hearings,

i nvestigations, reports, and subpoenas gover nnent

will hold a club over speech and over the press.
345 U. S. 41, 57-58 (1953) (Douglas, J., concurring). The right
to engage in expressive activities anonynmously, w thout

governnment intrusion or observation, is critical to the

protection of the First Amendnent rights of book buyers and
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sell ers, precisely because of the chilling effects of such

di scl osures. Search warrants directed to bookstores, demandi ng
i nformati on about the reading history of custonmers, intrude upon
the First Amendnent rights of custonmers and bookstores because
conpel | ed di scl osure of book-buying records threatens to destroy
t he anonymity upon which many custoners depend.

In sum the First Amendnent enbraces the individual’s right
to purchase and read whatever books she wi shes to, w thout fear
that the governnment will take steps to discover which books she
buys, reads, or intends to read. A governnental search warrant
directed to a bookstore that authorizes seizure of records that
reflect a customer’s purchases necessarily intrudes into areas
protected by this right.?'’

B. Article 2, Section 10 of the Col orado Constitution

Li ke the Federal Constitution, our Colorado Constitution
protects speech rights. Specifically, Article Il, Section 10,
entitled “Freedom of speech and press,” provides that:

No | aw shall be passed inpairing the freedom of

speech; every person shall be free to speak,
write or publish whatever he will on any

7 We note that not all of a bookseller’s records are
protected by the First Anmendment. Certainly, bills and other
bookstore records that do not list the titles of books purchased
by customers are protected by neither the First Amendnent nor
Article I'l, Section 10. W consider and address here only those
bookstore records that inplicate fundanental expressive concerns
because they |list the reading choices made by bookstore

cust onmers.
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subj ect, being responsible for all abuse of
that |iberty .

The United States Suprenme Court has repeatedly acknow edged
that its interpretation of the Federal Constitution defines the
m ni mum | evel of protections that nust be afforded, through the

Fourteenth Amendnent, by the states. See, e.g., PruneYard

Shopping Ctr. v. Robins, 447 U.S. 74, 81 (1980). However, the

Suprene Court has al so recogni zed that a state may, if it so
chooses, afford its residents a greater |evel of protection
under its state constitution than that bestowed by the Federal
Constitution. Id.

Wth respect to expressive freedons, this court has
recogni zed that the Col orado Constitution provides broader free
speech protections than the Federal Constitution.'® 1n Bock v.

West m nster Mall Co., 819 P.2d 55 (Colo. 1991), we detailed the

source of this increased protection. W relied on the
di fferences between the | anguage of the First Anmendment to the

United States Constitution and the | anguage of the Col orado

18 See, e.qg., Lewis v. Colo. Rockies Baseball Club, Ltd., 941

P.2d 266, 271 (Colo. 1997); Denver Publ’g Co. v. Cty of Aurora,
896 P.2d 306, 309 n.4 (Colo. 1995); Bock v. Westm nster Mall
Co., 819 P.2d 55, 59 (Colo. 1991); People v. Ford, 773 P.2d
1059, 1066 (Colo. 1989); Parrish v. Lamm 758 P.2d 1356, 1365
(Colo. 1988); People v. Seven Thirty-Five East Colfax, Inc., 697
P.2d 348, 356 (Colo. 1985); People v. Berger, 185 Colo. 85, 89,
521 P.2d 1244, 1246 (1974); In re Hearings Concerning Canon 35
of the Canons of Judicial Ethics, 132 Colo. 591, 592, 296 P.2d
465, 466-67 (1956).
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Constitution.'® 1d. at 58. 1In addition, we recognized our
state’s extensive history of affording broader protection under
t he Col orado Constitution for expressive rights. 1d. at 59.

As discussed in section Il A above, the First Amendnent
protects one’'s right to receive and distribute information and
i deas and to purchase reading materi als anonynously, w thout
governmental interference. This right also receives protection
under our Col orado Constitution. Indeed, because our state
constitution provides nore expansive protection of speech rights
t han provided by the First Amendnent, it follows that the right
to purchase books anonynmously is afforded even greater respect
under our Col orado Constitution than under the United States

Constitution.

19 Specifically, the First Amendment to the United States

Constitution uses a negative command to protect speech rights.
U.S. Const. anend. | ("“Congress shall nake no |aw .

abridging the freedomof speech . . . . 7). In contrast, “the
Col orado Constitution advances beyond the negative conmmnd of
its first clause to nmake an affirmative declaration in the
second cl ause.” Bock, 819 P.2d at 58. This additional
affirmati ve command supported our conclusion that the Col orado
Constitution “enhances the already preferred position of speech
under the First Amendnment of the United States Constitution.”
ld.; see also id. at 59 (“[T]he second clause of Article |1,
Section 10 of our own constitution . . . is an affirmative
acknow edgenent of the liberty of speech, and therefore of
greater scope than that guaranteed by the First Amendnment.”).
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C. The Intersection Between the Constitutional Right to
Pur chase Books Anonynously and Search Warrants Ai ned at
Bookst or es

Havi ng defined the right at issue in this case, we next
address the collision between the exercise of this right and the
investigative efforts of |aw enforcenent officials. W consider
the |l egal test that applies to determ ne when | aw enforcenent
officials may use a search warrant to obtain customer book
purchase records from an innocent, third-party bookstore, and
the circunstances that trigger application of that test.

Both the Fourth Amendnent to the United States Constitution
and Article Il, Section 7 of the Col orado Constitution guard
agai nst “unreasonabl e searches and seizures.” U S. Const.
amend. 1V, Colo. Const. art. Il, 8 7. Search warrants are the

mechani sm used to protect against unjustified police intrusions

that would otherwi se violate the dictates of the Fourth

Amendment and Article Il, Section 7. See, e.g., Steagald v.
United States, 451 U. S. 204, 213 (1981). In order to obtain a
search warrant, |aw enforcenent officials nust denonstrate,

prior to any search, that probable cause exists to believe that
the legitimte object of such a search is located in a specific

pl ace. See, e.g., id. The warrant itself nust describe wth

particularity the place to be searched and the objects that my

be seized. See, e.g., Maryland v. Garrison, 480 U S. 79, 84

(1987). Such requirenents safeguard citizens against “the w de-
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rangi ng exploratory searches the Framers [of the Constitution]
intended to prohibit.” Id.

Conflicts between First Amendnent and Fourth Amendnent
rights are inevitable when | aw enforcenent officials attenpt to
use search warrants to obtain expressive materials. This is
because a seizure of docunents, books, or films is conceptually
distinct froma seizure of objects such as guns or drugs. See,

e.g., A Quantity of Books v. Kansas, 378 U.S. 205, 211-12

(1964). The former category of objects inplicates First
Amendnent expressive rights, while the latter category of
obj ects does not. 1d.

Qut si de the context of obscenity, few federal cases have
di scussed this collision between the Fourth Amendnent and the
First Amendnent. However, the Supreme Court has nade cl ear
that, when expressive rights are inplicated, a search warrant

must conply with the particularity requirenments of the Fourth

Amendment with “scrupul ous exactitude.” Zurcher v. Stanford
Daily, 436 U.S. 547, 564 (1978); Stanford v. Texas, 379 U. S.

476, 485 (1965).

In Zurcher, |aw enforcenent officials served a search
warrant on a student newspaper, seeking photographi c evidence
that would help themidentify denonstrators who assaulted police
of ficers assisting in the break-up of a denonstration. 436 U S

at 551. The newspaper chall enged the warrant on the basis of

25



the First and Fourth Amendnents, arguing that the police should
be required to use a subpoena duces tecuminstead of a search
warrant because of the inmportant First Amendnent interests at
stake. 1d. at 563. The Suprene Court rejected this argument,
i mpl ying that First Anmendnent concerns can never entirely

precl ude the execution of a search warrant that conplies with
the Fourth Amendnment: “Properly adm nistered, the preconditions
for a warrant -- probable cause, specificity with respect to the
pl ace to be searched and the things to be seized, and overal
reasonabl eness -- should afford sufficient protection against
the harnms that are assertedly threatened by warrants for
searchi ng newspaper offices.” 1d. at 565.

The Supreme Court’s pronouncenents in Zurcher can be read
to nean that, beyond the “scrupul ous exactitude” requirenent,
the First Amendnment places no special limtation on the ability
of the governnent to seize expressive materials under the Fourth
Amendnent. We acknow edge that this is arguably the inport of
Zurcher. Thus, we ground the holding in this case in our
Col orado Constitution.

The Fourth Anmendnent provides significant and i nportant
privacy protections to Anericans. Nonetheless, there are
occasionally situations where the Fourth Anmendnent sinply does

not go far enough. This case presents one such situation.
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We are hesitant to hold that the only constraint limting
| aw enf orcenment officials’ ability to obtain a search warrant
t hat gives them access to a bookstore’ s custonmer purchase
records, beyond the general Fourth Amendnent requirenments
applicable to all warrants, is that the search warrant in
guestion describe the expressive material to be seized with
scrupul ous exactitude. Under this approach, assum ng that the
probabl e cause standard was net and that the materials to be
sei zed are very precisely described, expressive materials can
al ways be seized, irrespective of the substantial chilling
effects that mght result. Thus, fundanental expressive rights
coul d never preclude |aw enforcenment officials from seizing
particul ar expressive materials.

To take a sinple exanple, one could inmgine a situation
where | aw enforcenment officials m ght have probable cause to
search a bookstore for all records relating to any purchases of

t he book The Anarchist’s Cookbook. The requirenent that the

police describe the materials to be seized with “scrupul ous
exactitude” could be easily nmet in this situation by limting
seizure to those records involving sales of the specific book.
We agree that, depending on the exact factual circunstances,
such a seizure m ght be necessary and appropriate. However, the
substantial chilling effects that could occur if this

hypot heti cal search warrant were executed nean that there m ght
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al so be circunstances where the police should be entirely
precl uded from executing the warrant.

Thus, we find the protections afforded to fundanental
expressive rights by federal |aw, under the above interpretation
of Zurcher, to be inadequate. W turn to our Col orado
Constitution, which we now hold requires a nore substanti al
justification fromthe governnment than is required by the Fourth
Amendnent of the United States Constitution when | aw enforcenent
officials attenpt to use a search warrant to obtain an innocent,
third-party bookstore's customer purchase records. ?°

Qur basic rationale for this holding is that, before | aw
enforcenent officials are permtted to take actions that are
likely to chill people’'s willingness to read a full panoply of
books and be exposed to diverse ideas, |aw enforcenent officials
must make a hei ghtened showi ng of their need for the innocent
bookstore’ s custoner purchase records. W enphasize that a
bookstore’ s custoner purchase records are not absolutely
protected from di scovery and that this question nust be decided

on the particular facts of each case.

20 We reiterate that our discussion i S narrow. We consi der

only the constitutional protections afforded when | aw

enf orcenent officials seek to use a search warrant to obtain
cust onmer purchase records from a bookstore. W do not consider
the constitutional inplications of any other type of government
action that inplicates expressive rights.
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1. Devel opnent of a Bal anci ng Test

We now turn to a discussion of the test that nust be
applied to determ ne the circunstances in which | aw enforcenent
officials will be permtted to use a search warrant to obtain a
bookstore’ s custonmer purchase records.

The facts of this case are unusual. The parties have
cited, and our independent research discl oses, only one previous
case where a court has considered the constitutionality of |aw
enforcenent attenpts to gain access to the purchase records of a

bookstore customer. Although that case, In re Gand Jury

Subpoena to Kranerbooks & Afterwords Inc., 26 Med. L. Rptr. 1599

(D.D.C. 1998) (hereinafter Kramerbooks), arose in the context of

i nvestigative subpoenas, not a search warrant, we find it to be
instructive as to the test that should be applied in this case
because it addresses and bal ances the sane conpeting concerns

presented here.?!

21 The defendants argue that Kramerbooks is distinguishable

fromthis case because the subpoena used in Kranerbooks was used
as part of a “fishing expedition” -- i.e., as part of a
governnment attenpt to discover general incrimnating evidence
and not as part of a focused attenpt to di scover particul ar
information. W note that the breadth of the subpoena is not
rel evant to the question of what test should be applied but,
instead, is sonething a court should consider during application
of the test we define. |If a search warrant is overly broad, |aw
enf orcenment officials will be unable to show that they have a
conpelling interest in or need for the particular information
that they seek.
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Kr amer books i nvol ved subpoenas i ssued by the Ofice of

| ndependent Counsel to two bookstores. 1d. at 1599. The
subpoenas sought book purchase records related to a particular
custonmer under investigation, Mnica Lewinsky. I1d. Simlar to
this case, the bookstores clained that their revelation of book
purchase records would have a chilling effect on the exercise of
their custoners’ First Amendnent rights. [d. at 1600.

The Kramerbooks court determ ned, as we do for search

warrants, that the subpoenas directed to i nnocent bookstores

inplicate First Amendment concerns. 1d. The court then briefly
consi dered a Suprene Court case involving a grand jury subpoena
and the First Amendnent right to freedom of the press, Branzburg

v. Hayes.?? |d. at 1600-01. Because Branzburg was not

22 In Branzburg, a plurality of the Court held that the First

Amendnment does not prevent a grand jury fromrequiring a
reporter to disclose information received from confidenti al
sources. 408 U. S. 665 (1972). This was true despite the
potential effects that such forced disclosure could have upon

the willingness of secret informants to confide in reporters
and, thus, the ultimate chilling effect its holding could have
on freedom of the press. I1d. at 693.

Because it was clear to the Branzburg Court that the
reporters’ asserted testinonial privilege was outside the scope
of the First Amendnent, it was not necessary for the Court to
specifically articulate the test that should be applied to
determ ne whether a grand jury’s investigative efforts have
viol ated the First Amendnment. However, the Court did not
foreclose | ower courts fromcreating such a test and,
rel evantly, did not disapprove of the two-part test that had
been used by the |ower court in Branzburg, and was ultimtely
adopted by the Kranerbooks court. 1d. at 700.
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di spositive of the issues presented, the Kramerbooks court

turned to federal circuit court cases involving collisions
bet ween governnental investigative efforts and the First
Amendnent. 1d. at 1601.

The court inported the standard applied in those cases to
t he bookstore context. Thus, the court held that, in order to
denonstrate the enforceability of the subpoena, the governnent
must show. (1) a conpelling interest in or need for the
i nformati on sought; and (2) a sufficient connection between the
i nformati on sought and the crimnal investigation. 1d. The
court then ordered the special prosecutor to submt docunents
expl aining how this test was satisfied for the O C subpoenas at
i ssue. 1d.

The bal ancing test used by the Kranmerbooks court is simlar

to that used by the nunmerous courts that have addressed
situations where governnent action has inplicated fundanment al
speech rights. Specifically, courts have recognized that a very
hi gh level of review, referred to as “strict scrutiny” or
“exacting scrutiny” is to be undertaken when governnent action

collides with First Amendnent rights.?® See, e.g., Playboy

23 A different standard is used when the governnent adopts

content-neutral time, place, and manner restrictions on speech.
See, e.g., Hll v. Colorado, 530 U S. 703, 725-26 (2000). The
cases involving that standard are not rel evant here because we
are not addressing a situation involving even-handed regul ati on.
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Entmt Goup, 529 U. S. at 813; Buckley v. Valeo, 424 U S 1, 64-

65 (1976) (“This type of scrutiny is necessary even if any
deterrent effect on the exercise of First Amendnent rights
ari ses, not through direct governnment action, but indirectly as
an uni ntended but inevitable result of the governnent’s conduct
in requiring disclosure.”). This heightened standard is
necessary because governnental action that burdens the exercise
of First Amendnent rights conprom ses the core principles of an
open, denocratic society.

In order to withstand strict scrutiny, the governnent nust

have sonme “conpelling” interest at stake. See, e.g., Gbson v.

Fl orida Legislative Investigation Conm, 372 U S. 539, 546

(1963). Anything less will not justify an abridgenent of

fundament al speech rights. Beverly v. United States, 468 F.2d

732, 748 (5th Cir. 1972) (“It is sinply a statenment of |ong
recogni zed horn-book principles of constitutional |aw to say
that no governnent, either state or federal, may encroach upon
First Amendnent rights without the denonstration of a conpelling
interest.”).

Courts have also required the governnent to denonstrate a
substantial connecti on between the governnent’s action and the

interest the governnment seeks to further. See, e.g., Buckley,

424 U.S. at 64; Gbson, 372 U S. at 546. Wiile this prong of

the test has been phrased differently by different courts, its
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inmport is the same in every case. 1d. The governnent nust not
do anyt hing that abridges fundanmental rights unless the
governnent’s action bears the appropriate connection to its
conpel i ng governnment interest, and this connection nust be both
direct and significant.

Further, when government action inplicates fundanmental
expressive rights, courts have inposed a few other requirenents
that nust be net in order for the governnment action to wthstand
strict scrutiny. For instance, courts comonly require that
governnment action be no broader than necessary to advance its

conpelling interest. See, e.g., Shelton v. Tucker, 364 U S.

479, 488 (1960); Bursey, 466 F.2d at 1083 (stating that the
government nust show that “the incidental infringement upon
First Amendnent rights is no greater than is essential to
vindicate its subordinating interests”). That is, governnent
action nmust not chill the exercise of fundamental expressive
rights any nore than absolutely necessary to advance the
governnent’s interest. This requirenent is frequently referred
to as the “least restrictive means” requirenment. See, e.g.,
Buckl ey, 464 U.S. at 68.

The bal ancing test descri bed above addresses the conpeting
concerns inplicated when governnental action directly or

incidentally abridges constitutionally protected speech rights.
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It has been used in nunerous factual and procedural contexts.?2?
We nodify the test only slightly to address the specific issues
rai sed when | aw enforcenent officials seek to seize an innocent,
third-party bookstore’s custoner purchase records. W hold that
| aw enforcenment officials nust denonstrate a sufficiently
conpel ling need for the specific custonmer purchase record sought
fromthe innocent, third-party bookstore.

When considering generally applicable |aws and regul ati ons

that inplicate fundanental speech rights, it is logical to

24 This test has been applied by the United States Suprene
Court in the context of a legislative investigative subpoena
that inplicated fundamental speech rights. G bson, 372 U S. at
546 (“[1]t is an essential prerequisite to the validity of an
i nvestigation which intrudes into the area of constitutionally
protected rights of speech, press, association and petition that
the State convincingly show a substantial relation between the
i nformati on sought and a subject of overriding and conpelling

state interest.”). It has also been applied to grand jury
subpoenas, O C subpoenas, and adm ni strative subpoenas t hat
i nplicate fundanmental expressive rights. See, e.g., Inre Gand

Jury Subpoenas Duces Tecum 78 F.3d 1307, 1312 (8th Cir. 1996);
Nat’' | Commodity & Barter Ass’'n v. United States, 951 F.2d 1172,
1174 (10th Cir. 1991); United States v. Conely, 890 F.2d 539,
544 (1st Cir. 1989); In re Grand Jury Proceedi ng, 842 F.2d 1229,
1233 (11th Cir. 1988); Brock v. Local 175, Plunbers Int’l Union
860 F.2d 346, 350 (9th Cir. 1988); In re Gand Jury Proceedings,
776 F.2d 1099, 1102-03 (2d Cir. 1985); In re Gand Jury Subpoena
to the First Nat’| Bank, Engl ewood, Colo., 701 F.2d 115, 117
(10th Cir. 1983); In re Grand Jury Subpoena for Appearance of
Patrick Faltico, 561 F.2d 109, 111 (8th Cir. 1977); Bursey, 466
F.2d at 1083; Kranerbooks, 26 Med. L. Rptr. at 1601 (discussed
above). But see In re Grand Jury 87-3 Subpoena Duces Tecum 955
F.2d 229, 232 (4th Cir. 1992) (concluding that the above

bal anci ng test does not apply because the Suprenme Court declined
to apply this test in both Branzburg and EEQC) .
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separate out two distinct steps: first, to consider the
government’s justification for the | aw and, second, to determ ne
whet her the | aw serves that purpose. 1In the context of crimna
i nvestigations, the two prongs run together. This is so because
the |l aw enforcenent officials’ need to investigate crime wll
al nost invariably be a conpelling one. Thus, the court nust
engage in a nore specific inquiry as to whether |aw enforcenent

officials have a conpelling need for the precise and specific

i nformation sought. Yet this nore particularized show ng

captures the nexus requirenment, normally considered separately
fromthe government’s interest.

The second prong of the Kramerbooks test, that there be a

“sufficient connection” between the crimnal investigation and
the information sought, is therefore duplicative of the first
prong of the test because the governnent’s need “for the
i nformati on sought” cannot be conpelling unless there exists a
sufficient nexus between the investigation and the information
sought .

Here, the trial court recognized that strict scrutiny was
t he appropriate standard in this case and then applied a

bal anci ng test that considered four factors: (1) the
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government’s interest in acquiring the information®®; (2) the
nexus between the matter investigated and the material sought;
(3) whether the informati on was avail abl e from anot her source;
and (4) whether the intrusion was |imted in scope so as to
prevent exposure of other constitutionally protected materials.
While the test that we use does not specifically include
either the third or fourth prongs of the trial court’s test, we
bel i eve that these factors are inplicit in the bal ancing test
that we develop. The |law enforcenent officials’ need for the
i nformati on sought cannot be conpelling if there are reasonable
al ternate ways of conducting an investigation other than by
seizing a custonmer’s book purchase record. Officials nust
exhaust these alternatives before resorting to techni ques that
i npli cate fundanmental expressive rights of bookstores and their

custoners.

25 Though the trial court recognized that strict scrutiny
shoul d be applied to the search warrant in this case, it then
described a | ower standard of review in the first prong of its
test. The trial court stated that | aw enforcenent officials
must denponstrate a “legitimate and significant” interest in the
i nformati on sought. We do not agree with this concl usion.
Courts have | ong recogni zed that “significant encroachnments on
First Amendnent rights of the sort that conpelled disclosure

i nposes cannot be justified by a mere showi ng of sone legitimte
governnmental interest.” Buckley, 424 U. S. at 64. Thus, we now
clarify that |aw enforcenment officials nust denonstrate a
conpelling interest in or need for the information sought.
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The fourth factor considered by the trial court, the
breadth of the warrant, is also captured by the “conpelling need
for the information sought” test. When considering a search
warrant, a court nust separately consider each itemthat the | aw
enforcenent officials seek to obtain. For any particular
expressive material sought, if the request is overly broad, then
the |l aw enforcenent officials will not have a conpelling need
for that particular item

The ultimate question is whether the | aw enforcenent need
for the custonmer purchase record is sufficiently conpelling to
out wei gh the harns caused by execution of the search warrant.
We acknow edge that it is difficult to predict the extent of
harm t hat woul d be caused by execution of any particul ar search
warrant. However, we note that, in npst situations, there is a
| esser danger of harmto constitutionally protected interests
when t he custoner purchase record is sought for reasons entirely
unrelated to the contents of the materials purchased by the
customer. The chilling effect that results from di scl osure of
custonmer purchase records occurs because of the general fear of
the public that, if the governnent discovers which books it
purchases and reads, negative consequences may follow. However,
if the governnent seeks a purchase record to prove a fact
unrelated to the content or ideas of the book, then the public’s

right to read and access these protected materials is chilled
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|l ess than if the governnent seeks to discover the contents of
t he books a custoner has purchased.

For exanmple, if the police were to find a book about
baseball with a Tattered Cover price sticker on it in the
vicinity of an illegal drug |ab, and they wished to find out who
purchased the baseball book in order to place that person at the
scene of the crinme, the harmto constitutional interests caused
by forced disclosure of the Tattered Cover’s book records m ght
wel | be permissible under the bal ancing test we describe. ?®
Simlarly, if law enforcenent officials seek to discover a book
purchase record to disprove a suspect’s alibi, on the theory
that the bookstore record proves that the suspect was at the
bookstore at a particular tinme, the contents of the books bought
are not significantly at issue and the harmto the public caused
by the seizure of the record is less than if the facts were
ot herw se.

To summari ze, we hold that our state constitution requires
that the governnent, when it seeks to use a search warrant to
di scover customer book purchase records from an i nnocent, third-

party bookstore, nust denonstrate that it has a conpelling need

26 The ultimate determ nation would rest on additional facts

not provided in the exanple, such as whether the police had
ot her ways of discovering the identity of the perpetrator and
whet her the search warrant was drafted narrowy.
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for the information sought. |In determ ning whether |aw
enf orcenent officials have nmet this standard, the court nmay
consi der various factors including whether there are reasonabl e
alternative means of satisfying the asserted need and whet her
the search warrant is overly broad. The court nust then bal ance
the | aw enforcenent officials’ need for the bookstore record
agai nst the harm caused to constitutional interests by execution
of the search warrant. This harmlikely will be mniml if the
| aw enforcenment officials’ reasons for wanting the book purchase
record are entirely unrelated to the contents of the books.
2. Procedural |ssues

Havi ng defined and expl ained the two-part test applicable
to this case, we turn to the procedural context in which this
test ordinarily must be applied.

The procedural context of this particular case is unusual.
The City sought and obtained a search warrant as part of an
attenmpt to discover specific information ordinarily protected
frominvoluntary disclosure to | aw enforcenent officials by the
First Amendnent and Article Il, Section 10. Then the City
voluntarily agreed to delay execution of the warrant until its
validity could be litigated in the district court.

We are aware, however, that the City could have proceeded
to conduct the search before giving a court the opportunity to

consider the legality of the warrant in an adversarial setting.
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This is of grave concern since the chilling effect felt by the
general public is caused by the very fact of governnental
di scovery of book-buying purchases. This chilling effect is
unlikely to be offset by any procedural protections, such as the
exclusionary rule, that m ght subsequently be afforded to
Suspect A if the search is later deemed to be unconstitutional.
People in Col orado have a privacy interest in their book-
purchase records and, therefore, we recogni ze that speci al
procedural protections nust be afforded to bookstores when | aw
enf orcenent officials attenpt, pursuant to Article Il, Section
7, to use a search warrant to obtain these records. The
protections afforded by the Col orado Constitution are of little
value if the bookstore is not given an opportunity to chall enge
the | aw enforcenent officials’ action before the search warrant
is executed. Wthout the opportunity to protect its rights and
the rights of its customers, a bookstore, unrepresented at the
typi cal ex parte search warrant proceeding, mght receive short
shrift in any constitutional analysis of |aw enforcenent’s right
to obtain such a search warrant. This point is borne out by the
facts of this case. The City’s use of progressively narrower
requests at each stage of its request for the information
convinces us that a hearing is necessary to protect innocent,

third-party booksellers and the book-buying public.
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The original DEA subpoena was unlimted inits terms. It
sought all of Suspect A s book-purchasing records fromthe
Tattered Cover. Because of the concerns of the district
attorney’s office, the City s request was narrowed somewhat
bef ore the search warrant was approved by a county court judge.
The search warrant sought information related to the one
transaction for which the police had an invoice nunber as well
as the thirty-day purchasing history of Suspect A

After the adversarial hearing, the trial court held that
the thirty-day purchasing history request was too broad and
t herefore unconstitutional. On appeal to us, the City abandons
its request for Suspect A's thirty-day purchasing history
information, thus inplicitly conceding that it was never
entitled to the information in the first place.

Further, the remaining information sought to be seized,
related to the specific invoice, has been the subject of heated
debate. Had it not been for the Tattered Cover’'s steadfast
stance, the zeal ousness of the City would have led to the
di scl osure of information that we ultimtely conclude is
constitutionally protected. This chronol ogy denonstrates the
i nportance of providing the bookseller with an opportunity to
contest the actions of |aw enforcenment officials in an

adversarial setting.
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Al so supporting the need for an adversary hearing is the
fact that, whenever |aw enforcenment officials rifle through a
bookstore’s file cabinets or computer records, the book-buying
records of innocent custonmers will alnobst inevitably be exposed
to governnental observation. The rights of these innocent
custoners, who may not want the governnent to know whi ch books
they read, must receive adequate protection.?’

The central rationale for the ex parte warrant process does
not apply when an innocent, third-party bookstore’ s book- buying
records are seized. In the case of a typical warrant procedure,
the magi strate nust consider two conpeting factors: the
interests of |aw enforcenent and the privacy rights of the
suspect. An ex parte procedure, and the invasive search and
seizure that follows, is justified in such a case because of the
exi gencies of |aw enforcenent and the practical reality that a
suspect, if notified ahead of tinme, has a notive to destroy
evi dence or otherw se frustrate the search for particularly

incrimnating records. This justification | acks persuasive

21 We note that |aw enforcenent officials could have used
anot her, |less invasive technique than a search warrant, had
Suspect A been charged. The City concedes that it had probable
cause to arrest and charge Suspect A without the contested
Tattered Cover record. |If it did so, then the prosecution could
have attenpted to obtain the book purchase record using a tria
subpoena duces tecum under Colo. Crim P. 17(c). Such a
subpoena woul d have protected the rights of non-suspect Tattered
Cover custoners.
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force when the subject of the search is an innocent, third-party
booksel | er.

Thus, we hold that an innocent, third-party bookstore nust
be afforded an opportunity for a hearing prior to the execution
of any search warrant that seeks to obtain its custoners’ book-
purchasi ng records. At the hearing, the court will apply the
bal anci ng test descri bed above to determ ne whether |aw
enf orcenent officials have a sufficiently conpelling need for
t he book purchase record that outweighs the harns associ ated
with enforcenent of the search warrant.

V. Application

Havi ng outlined the rel evant constitutional principles, we
now apply themto this case. W consider whether the City has
denonstrated that it has a conpelling need for the Tattered
Cover’s book purchase record that outweighs the chilling effect
likely to result if the search warrant is executed.

Through its argunents to the trial court and us, as well as
t hrough the testinony of Officer Goin and DI MFarland, the City
descri bes three reasons that it is inmportant for it to know
whet her Suspect A purchased the two “how to” books found at the
scene of the crime. First, the City states that this will help
themto prove the nens rea of the crinme, that Suspect A
“intentionally or know ngly” operated the nethanphetam ne | ab.

Second, the City contends that proof that Suspect A purchased
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the “how to” books will help themto prove that Suspect A
occupi ed the master bedroom the place where the books and

met hamphet am ne | ab were found. Finally, the City asserts that
the Tattered Cover invoice “connects” Suspect A to the crine.
We consider each of the City’'s three justifications in turn,
despite the fact that the boundaries between the justifications
overlap in sone ways.

Wth respect to the argunment that evidence that Suspect A
purchased the books will help prove that he know ngly or
intentionally operated a nmet hanphetam ne | ab, we note that the
City's search of the bedroomrevealed a fully operational and
functional methamphetamne lab as well as a small quantity of
t he manufactured drug. The two “how to” books were found in the
i nmedi ate vicinity of the |lab. The physical presence of the |ab
itself, and of these books, goes a |long way towards proving that
the operator of the lab did not accidentally manufacture
met hanphet am nes. These facts | eave no doubt that the person or
persons who operated this lab did so intentionally.

We must al so consider the chilling effect that would be
caused by execution of the search warrant. The Tattered Cover
presented unrefuted testinony that the execution of the search
warrant in this case woul d have a substantial chilling effect on
the willingness of its custonmers to purchase controversi al

books. As discussed earlier, Joyce Meskis, the owner of the
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Tattered Cover, stated that she had received an “enornous anmpunt
of feedback” from custonmers about this case, including over one
hundred letters from custoners in support of the Tattered
Cover’s position. Many custoners told Meskis that they shopped
at the Tattered Cover because of the Tattered Cover’s policy of
not di scl osing custoner book purchase records. Meskis testified
that if book purchase records were nmade available to
i nvestigative authorities, customers would not feel at ease
perusi ng, buying, or reading a wide variety of books. Meskis
poi nted out that “people who read books are very concerned about
First Amendnent issues, and their privacy as it relates to First
Amendnent issues. This is not an uninformed society, they
care.”

Additionally, an official fromthe American Library
Associ ation testified about the chilling effect that results
fromdisclosure of library circulation records and a bookstore
owner fromthe State of Washington testified about the concerns
expressed by his custoners about their privacy rights while the

Kr anmer books case was pendi ng.

On bal ance, we conclude that the City’'s need for the
invoice, in order to help them prove the statutorily required
mens rea elenent, is not sufficiently conpelling to outweigh the

harm t hat woul d be caused by execution of the search warrant.

45



Thus, we turn to the City' s second justification, that the
invoice will help themto denonstrate that Suspect A occupied
t he master bedroom and, hence, nust have operated the
met hanphetam ne lab. I n essence, the City wishes to use the
purchasing record to place Suspect A at the scene of the crine.

As di scussed above, it will be difficult for |aw
enforcenment officials to denonstrate that their need for a
custonmer’s book purchase record is sufficiently conpelling to
out wei gh the harnms caused by forced disclosure of the record if
there are reasonable alternative nmeans by which the officials
can neet their asserted need. W enphasize that our inquiry is
focused on the question of whether the City had reasonabl e
al ternative ways of discovering who operated the nethanphetam ne
| ab, not on the question of who bought the “how to” books.

One direct way to identify the operator of the lab is to
anal yze the fingerprints that Oficer Goin found on the
gl assware fromthe lab to see if they match to Suspect A.
However, the record made at the time of the hearing, nine nonths
after the search of the trailer was executed, does not reflect
that the Gty ever followed up on these fingerprints. Certainly
t hat evidence would be nore indicative of the identity of the
operator of the drug |l ab than any connection that m ght be
establi shed by proof that Suspect A ordered books that were

subsequently found in the room
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If the City needs evidence of who occupied the naster
bedroom as indirect evidence of who nust have operated the | ab,
the record reveals a nunber of alternative ways in which this
i nformati on coul d have been ascertained. The master bedroomin
the trailer, apart fromthe presence of the nethanphetam ne | ab,
appears to have been a typical bedroom containing clothes,
furniture, papers, and other personal objects. Clothes and
shoes coul d have been exam ned to see if the sizes matched
Suspect A. Objects could have been fingerprinted.?® The bed and
flooring could have been exam ned for hair or other DNA sanpl es.
Beyond thi s physical evidence, there are numerous w tnesses that
the City likely could have interviewed w thout conpron sing the
integrity of their crimnal investigation. The parties hotly
contest whether it would have been appropriate for the
government to interview Suspects A, B, C, or D. This is an
i ssue that neither we nor the trial court is equipped to
resolve. However, neighbors, trailer park managers, and other
visitors to the trailer, including Persons E and F, nmay know or
have known who occupi ed the naster bedroom The record does not
i ndicate that these persons were interviewed to determ ne who

lived in the master bedroom

22 The only objects fingerprinted were the two books, which

had no usable prints, and the glassware from the nethanphetam ne
| ab.
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Finally, we note that the Tattered Cover custoner purchase
record does not contribute much to the City’'s attenpt to show
t hat Suspect A occupied the nmaster bedroom Objects bel onging
to several different people were found in the bedroom Thus,
assum ng that the two “how to” books bel onged to Suspect A,
their presence in the bedroom does not necessarily nean that
Suspect A occupied that room

In arguing that it needs the Tattered Cover invoice to
identify Suspect A as the occupant of the master bedroom the
City suggests that the Tattered Cover customer purchase record
is not sought for a reason related to the content of the two
“how to” books. As explained above, a non-content rel ated
pur pose for seeking a customer book purchase record wll
ordinarily result in a lesser chilling effect than experienced
when such a record is sought for a content-related purpose.
However, the content-related uses of the book purchase record in
this case are not easily separated fromthe non-content rel ated
uses. Thus, we reiterate our earlier conclusion that the
enforcement of this search warrant is likely to result in a
substantial chilling effect.

Hence, we conclude that the City's need to obtain the
Tattered Cover invoice in order to identify Suspect A as the

occupant of the bedroomis not sufficiently conpelling to
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out wei gh the harmto fundanmental constitutional rights that
woul d result if the search warrant was executed.

The City’'s final justification is that proof that Suspect A
bought the two books will “connect” himto the crine. The
City’s argunent is sonewhat anorphous because it never
el aborates on the specific reason as to why the connection
exists. At its core, however, the argunent rests on the pren se
that if Suspect A bought the “how to” books, he nust have
operated the lab.?® The rationale for this argunent is thus
directly tied to the contents of the books Suspect A may have
purchased. This is precisely the reason that this search
warrant is likely to have chilling effects on the willingness of
t he general public to purchase books about controversial topics.

The dangers, both to Suspect A and to the book-buying
public, of permtting the governnment to access the information
it seeks, and to use this proof of purchase as evidence of

Suspect A's guilt, are grave. Assum ng that Suspect A purchased

29 | f the books in question related to an entirely different

topic, such as coping with the | oss of a |loved one, then the
connection between the suspect and the illegal drug | ab would be
significantly nore attenuated. |ndeed, then we would in essence
be addressing the argunment discussed above, that the City needs
the Tattered Cover invoice because it will help themto place
Suspect A at the scene of the crime and identify himas the
occupant of the bedroom
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t he books in question,3 he may have done so for any of a nunber
of reasons, many of which are in no way linked to his comm ssion
of any crinme. He m ght have bought them for a friend or
roommat e, unaware that they woul d subsequently be placed in the
vicinity of an illegal drug |ab. He m ght have been curious
about the process of naking drugs, w thout having any intention
to act on what he read. It may be that none of these scenarios
is as likely as that suggested by the City, that Suspect A
bought the books intending to use themto help him mke an
illegal drug. Nonetheless, Colorado’ s long tradition of
protecti ng expressive freedons cautions against permtting the
City to seize the Tattered Cover’s book purchase record.

We acknow edge that the Tattered Cover invoice hel ps the
City to connect Suspect Ato the crinme and constitutes “a piece
of the evidentiary puzzle.” However, because of the strength of
ot her evidence at the City' s disposal and because of the
substantial chilling effects that are likely to result from
execution of the warrant, we hold that the City has failed to
denonstrate that its need for this evidence is sufficiently
conpelling to outweigh the harnful effects of the search

war r ant .

30 We reiterate the Tattered Cover has never disclosed the
contents of the relevant invoice, so we do not know what books
Suspect A actually purchased.
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V. CONCLUSI ON
For the reasons di scussed above, we reverse the judgnent of
the district court and remand for further proceedi ngs consi stent

with this opinion.
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