INTRODUCTION AND INTEREST OF THE AMICI*

The Association of American Publishers, Inc., American Booksdllers
Foundation for Free Expression, Freedom to Read Foundation, Internationa Periodica
Didributors Association, Magazine Publishers of America, Publishers Marketing
Asociaion, and Video Software Dealers Association (hereinafter, “amici”) submit this
brief amicus curiae in support of respondents.?

Amici and their members publish, produce, distribute, sell, and loan books,
magazines, videos, works of art, motion pictures, and printed materids of al types,
including works that are scholarly, literary, artistic, scientific, and entertaining. They are
essentid intermediaries between the creators and the consumers of artistic and literary
materias. Amici publish, digribute, and sdll mainstream materias that may include
photographs or depictions of young adults engaged in sexua conduct, the creetion of
which could be chilled by, or become the subject of prosecution under, the Child
Pornography Prevention Act of 1996 (“CPPA” or the “Act”). In addition, amici publish,
digtribute, and sdl awide range of what some may consider provocative, controversd
non-sexual materid that aso may be vulnerable to regulation if the CPPA is upheld.

Amici therefore have a Sgnificant interest in the resolution of this case.

! Pursuant to Rule 37.6 of the rules of the Court, counsel for the amici discloses that
counsd for the parties did not take part in authoring this brief in whole or in part, and no
persons or entities other than the amici, their members, or their counsal made amonetary
contribution to the preparation or submission of this brief. Pursuant to Rule 37(3)(a),
amici have obtained the written consent of the partiesto thefiling of this brief. Those
consents have been lodged with the clerk.

2 A description of theamici is attached as Appendix A.



Amici are committed to the principle that defending controversid,
distagteful, and even potentialy dangerous speech is necessary to vindicate First
Amendment protection for the diverse products of the human imagination. This case
involves an attempt by the federd government to ban products of the human imagination.
Prior to the CPPA, child pornography was defined and generdly understood to consist of
images created with the participation of children; it was deemed unprotected by the First
Amendment in order to prevent the exploitation of these children. See New York v.
Ferber, 458 U.S. 747 (1982). In Ferber, indeed, the Court specificaly approved and
virtualy recommended the use of smulation or young-looking adultsin order to avoid
the abuse of minors used to create sexudly-explicit materia. 458 U.S. at 763, 765.

In passing the CPPA, Congress disregarded Ferber and expanded the
definition of child pornography to include “virtua” child pornography — images
generated by computer without the use of minors— and any other images that “ appear|] to
be’ minors engaging in sexud activity. Congressjudtified this dramatic broadening of
the scope of the child pornography law on the ground that images that merely “appear|]
to be’ minors can have harmful consequences for minors. However, as the court of
gppeals observed, in crimindizing “[ilmages that are, or can be, entirely the product of
themind,” Free Soeech Coalition v. Reno, 198 F.3d 1083, 1092 (9th Cir. 1999), Congress
entered the redlm of impermissible content-based censorship and banned a substantia
amount of speech that is congtitutiondly protected because it is not obscene and does not
involve the use of actud children.

Amici are as outraged over the sexud exploitation of children asthe

members of Congress who drafted the CPPA. But antipathy to child pornography and



abhorrence of predatory pedophiles must not obscure the significant First Amendment
princplesimplicated in this case. Asthe Supreme Court recently observed, “ The history
of the law of free expresson is one of vindication in casesinvolving speech that many
citizens may find shabby, offensve, or even ugly.” United Sates v. Playboy
Entertainment Group, Inc., 529 U.S. 803, 826 (2000). The CPPA exceedsthe
limitations that the First Amendment places on government efforts to combat socia
problems by suppressing speech. Once the link to the abuse of actud children used in the
cregtion of the material isbroken — asit iswith “virtud” child pornography or materia

that depicts young-looking adults — the remaining asserted Sate interests involve seeking
to control the effects or uses of images that were otherwise lawfully crested. The court of
appeds correctly found that these bases for prohibiting speech are antithetica to
fundamental First Amendment principles.

The regulation of otherwise protected speech on the ground that it may
stimulate improper thoughts or be used as an instrument of crime in the hands of deviant
persons is a dangerous incursion on the Firss Amendment, an invitation to censorship,
and areturn to an gpproach discarded as uncongtitutiona by the Court years ago. See
Roth v. United States, 354 U.S. 476 (1957). Attempting to control evil conduct by
banning evil thoughtsis fundamentally antithetica to this country’ s conception of free
gpeech. Asthis Court recognized in Stanley v. Georgia, 394 U.S. 557, 565 (1969), “Our
whole congtitutiona heritage rebels at the thought of giving government the power to
control men'sminds.” Outside afew grictly limited categories, which are not at issue
here, regulating speech based on the impact on the listener or viewer “turn[s] First

Amendment jurisprudence onitshead.” Free Speech Coalition, 198 F.3d at 1095.



Amici fear that the broad and subjective language in the CPPA will chill a
substantid amount of congtitutionally protected expresson. The ban on non-obscene
depictions of what “appearsto be” or is “advertised, promoted, presented, described, or
digtributed” in amanner that “conveys the impresson” of being a minor engaged in
sexud conduct gives authorities the power to police awide-range of artistic, educationd,
scholarly or entertaining images, and thus will have a chilling effect on the maingream
mediathat amici and their members represent. Any harm that may be inflicted on minors
by pedophiles with the assstance of materidsthat appear to depict minors engaged in
sexud activity must be combated by punishing pedophiles, not by potentialy depriving
the public of mainstream works.

In light of these concerns, and for the reasons set forth herein, amici urge
the Court to affirm the decison of the court of appedls.

SUMMARY OF ARGUMENT

Children are among the most precious and vulnerable members of our
society, and the god of protecting minors from sexud abuse is criticaly important. That
god mugt be achieved, however, without trampling upon well-established First
Amendment principles.

The CPPA violates the Firss Amendment in severd respects.

1. It is a content-based speech redtriction that fails strict scrutiny
because it bans speech on the basis of the effect that speech purportedly has on certain
particularly susceptible listeners or the use to which it is put by one deviant class, a

rationale for censorship that is not countenanced by our First Amendment jurisprudence



and that, if upheld, would set a dangerous precedent for regulating heretofore protected
Speech.

2. It isoverbroad, asit can be interpreted to apply to a substantia
amount of maingtream, condtitutionaly protected artistic expression.

3. It isimpermissibly vague, as the subjectivity of the terms “gppears
to be’ and “conveystheimpresson” invest authorities with excessive discretion to
prosecute citizens for possession or distribution of awide-range of otherwise protected
expresson.

4, Its affirmative defense improperly shifts the burden of disproving
an eement of acrimina offense to the defendant and fails to cure the Act’s condtitutiondl
defects.

ARGUMENT

THE CPPA ISAN UNCONSTITUTIONAL BAN ON PROTECTED
SPEECH

A. The Court of Appeals Properly Applied Strict Scrutiny

The Court of Appedls correctly found that the CPPA is a content-based
gpeech redtriction. See Free Speech Coalition, 198 F.3d at 1090-91. Assuch, itis
presumptively unconditutiond and may only be uphdd if it survives srict scrutiny.
RA.V. v. &. Paul, 505 U.S. 377, 382 (1992). The CPPA is content-based because the
“appearsto be” and “ conveystheimpresson” provisons distinguish protected from
unprotected speech based on its content — specificdly, the impression the content makes
on the viewer. See Playboy, 529 U.S. at 811-13 (law that “focuses only on the content of
the speech and the direct impact that gpeech hason itslisteners. . . is the essence of

content-based regulation”); see also Reno v. American Civil Liberties Union, 521 U.S.



844, 868 (1997) (“The purpose of the CDA isto protect children from the primary effects
of “indecent” and “patently offensve’” speech . . . . Thus, the CDA is a content- based
blanket restriction on speech.”).
The government’ s contention that strict scrutiny does not apply to the

CPPA notwithstanding the fact that it is content-based because it prohibits unprotected
speech (Pet. Br. at 26) places the cart before the horse® As discussed above and further
below, Ferber held the child pornography at issue there to be unprotected because the
government has acompelling interest in preventing the sexud abuse of minorsthat are
used in the creetion of such materid. The government admits, however, thet the “virtua
child pornography” & issue hereis not child pornography as defined in Ferber. See Pet.
Br. a 21. Rather, the CPPA represents an attempt to create an entirely new category of
unprotected speech. Accordingly, the government must satisfy strict scrutiny by
demondtrating that the CPPA is narrowly tailored to serve a compelling state interest.
See Playboy, 529 U.S. a 813. As shown below, the CPPA fails dtrict scrutiny because it
does not further a compelling government interest and is not narrowly tailored to avoid
suppressing protected speech.

B. The CPPA Does Not Serve a Compelling Government Inter est

1 The CPPA exceedsthe limitsthis Court has placed on the
definition of child pornography

Prior to Ferber, the only sexudly oriented materia that was not protected
by the Firs Amendment was materia that was obscene under the three-part test set forth

inMiller v. California, 413 U.S. 15 (1973). In Ferber, the Court held that child

3 The government no longer presses the erroneous argument that the CPPA is content-
neutrd. See Free Speech Coalition, 198 F.3d at 1091.



pornography is unprotected speech even if it does not qualify as obscenity under the
Miller test.* However, Ferber expresdy limited the definition of child pornography to
materid crested usng actud children. See Ferber, 458 U.S. at 764 (“When a definable
class of materid . . . bears s0 heavily and pervasively on the welfare of children engaged
initsproduction. . . it is permissible to consder these materias as without the protection
of the Firs Amendment.”).

The Court in Ferber cited five ressonsfor its finding that child
pornography is not protected speech, al of which concerned the well-documented harm
to children used in the production of sexualy explicit work. 458 U.S. a 756-64. Making
clear that the state’'s compelling interest did not go beyond protecting children who
participated in the creetion of the materid, the Court stated:

We note that the distribution of descriptions or other

depictions of sexud conduct [involving minors], not

otherwise obscene, which do not involve live performance

or photographic or other visual reproduction of live

performances, retains Firss Amendment protection.

458 U.S. at 764-65 (emphasis added). Reinforcing the idea that materia can quaify as
child pornography only if it depicts actua minors, the Court noted:

[1]f it were necessary for literary or artistic value, a person

over the statutory age who perhaps looked younger could

be utilized. Smulation outside of the prohibition of the
statute could provide another alternative. . . .

* In rejecting application of the Miller standard to child pornography, the Court observed
that the Miller factors “bear no connection to the issue of whether a child has been
physicaly or psychologicaly harmed in the production of the work.” Ferber, 458 U.S. at
761.



Id. at 763 (emphasis added). Thus, Ferber clearly endorsed using adults who appear to
be underage as wdll as usng smulations of minors in non-obscene sexually-explicit
works.

The CPPA prohibits works of the type expresdy approved in Ferber. It
bans “any visud depiction” that “is, or appearsto be, of aminor engaging in sexualy
explicit conduct” or where the depiction is* advertised, promoted, presented, described,
or distributed in such a manner that conveys the impression that the materid isor
containsavisud depiction of aminor engaging in sexudly explicit conduct.” 18 U.S.C.

§ 2256(8)(B), (D) (emphasis added). Thus, the CPPA contravenes Ferber by

(2) prohibiting the use of young-looking adults who appear to be minors unlessthe
creetor or purveyor of the materid can demongrate thet it did not intend for the adult to
be viewed as aminor, and (2) prohibiting the use of computer-simulated or other
redigic-looking depictions of children in sexudly explicit films, paintings, drawings, or
sculptures with serious literary, artistic, politicd, or scientific vaue. See 18 U.S.C.

§ 2252A(c).

Congress's primary avowed purpose in enacting the CPPA was to combat
the crestion, possession, and dissemination of so-cdled “virtud” child pornography, i.e.,
images of minors engaged in sexudly explicit conduct that are made through computer
imaging techniques and do not involve the use of actud children. See S. Rep. No. 104-
358, at 7 (1996). Specifically, the CPPA is predicated on findings that smulated child
pornography, like red child pornography, “stimulates the sexua appetites’ of pedophiles
and is used by pedophiles to persuade children to engage in sexua conduct. See S. Rep.

No. 104-358, at 12-14; Pet. Br. at 4-5. The government contends that it has a compelling



interest in banning virtua child pornography because the images affect viewersin a
manner that poses a danger to minors and to society. In addition, the government
contends that virtud child pornography hinders the prosecution of child pornography
defendants by making it impossible for prosecutors to prove that pornographic materials
depict actual children and that it fuels the market for traditiona child pornography. See
S. Rep. No. 104-358, at 16-17; Pet. Br. at 6.

These rationdes for banning the production, distribution, possession, and
viewing of virtud child pornography do not condtitute compelling government interests
under Ferber. In Ferber, as noted, the Court held that the government may
congtitutionaly prohibit the production and distribution of child pornography to prevent
physica and psychological harm to the actua children who areits subjects. 458 U.S. at
756-64. Inthe CPPA, by contrast, Congress targeted speech that, unlike traditiona child
pornography, is not inherently harmful because of how it is made, but, rather, is believed
to have an undesirable effect on pedophiles. This attempt to ban speech based on how it
may affect certain recipients who then may useit for improper purposes runs afoul of
core Firs Amendment principles. If accepted, it would pave the way for regulation of
many kinds of heretofore protected speech that are posited to have an undesirable effect
on certain vulnerable readers or listeners, as discussed further below.

The government contends that Ferber does not preclude banning
computer-generated child pornography because the computer technology used to create
such images did not exist when Ferber was decided and therefore was not contemplated
by the Court in that case. Pet. Br. a 27. Thisargument has no forcein light of the fact

that the Court in Ferber expresdy contemplated the use of dternativesto actud children



engaging in sexud conduct, such as youthful-looking adults or smulations, as
condtitutionaly permissible methods of creeting non-obscene sexudly explicit materid.
The fact that computer morphing was not specificaly before the Court in Ferber, and
may not have been perceived as a problem at the time, does not invalidate the Court’s
view that imagery crested without using actud children would not cause the harms that
the Court found warranted denying First Amendment protection to child pornography
notwithstanding any literary, artidtic, political or scientific vaue that it might posses.

The government aso contends that in Osborne v. Ohio, 495 U.S. 103
(1990), this Court expanded the permissible bases for regulating child pornography
beyond those approved in Ferber. Pet. Br. at 31. The government points to the Court’s
gsatement in Osbor ne that “encouraging the destruction of these materidsisdso
desirable because evidence suggests that pedophiles use child pornography to seduce
other children into sexud activity.” Osborne, 495 U.S. a 111. The government argues,
as did the dissent in the court of appedls, that this rationale applies equdly to “virtua”
child pornography. See Pet. Br. at 31; Free Speech Coalition, 198 F.3d at 1099
(Ferguson, J., dissenting). Asthe court of appeals pointed out, however, Oshorne, like
Ferber, was concerned with halting “the use of children as subjects of pornographic
materials.” 495 U.S. at 109; Free Soeech Coalition, 198 F.3d at 1094 n.7. Just as
“Injothingin Ferber can be said to judtify the regulation of [child pornography] other
than the protection of the actud children used in the production of the materids” Free
Soeech Coalition, 198 F.3d at 1092, nothing in Osborne suggests that the Court would
have found that preventing pedophiles from using materia not crested usng actua

minors would rise to the level of a compdling Sate interest.

10



2. The government has no compelling interest in banning
imaginative workson the ground that they may have har mful
effects

The court of appeals understood that in seeking to ban creative images that

look like redl child pornography, Congress overstepped the bounds of the First
Amendment.

Because the [CPPA] attempts to crimindize disavowed impulses

of the mind, manifested in illicit creative acts, we determine that

censorship through the enactment of crimina laws intended to

control an evil idea cannot satisfy the condtitutiona requirements

of the First Amendment . . . . To accept the secondary effects

argument as the gauge againgt which the statute must be measured

requires aremarkable shift in the First Amendment paradigm.
Such atransformation, how speech impacts the listener or
reviewer, would turn First Amendment jurisprudence on its head.
Free Speech Coalition, 198 F.3d at 1094-95. The First Amendment paradigm to which
the court of appedls dluded is that speech cannot be regulated in order to eradicate
thoughts or ideas, however offensve or repugnant they may be, except in the extremdy
limited circumstances discussed below. Thus, “any victimization of children that may
arise from pedophiles sexua responses to pornography apparently depicting children
engaging in explicit sexud activity is not a sufficiently compdling judtification for
CPPA’s speech redirictions’ because “to hold otherwise enables the crimindization of
foul fragments of creetive technology that do not involve any human victim in their
cregtion or in their presentation.” 1d. at 1093.

Because the compelling date interest identified in Ferber and Osbornein
prohibiting even the possession of speech that isinherently harmful to the children
exploited in its cregtion is absent in this case, the concerns raised by the Court in Stanley

regarding the regulation of evil thoughts are equdly valid here. In Stanley, where the
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Court struck down a gtatute that prohibited the private possession of obscene materid, the
Court sated: “Georgia asserts the right to protect the individua’ s mind from the effects

of obscenity. We are not certain that this argument amounts to anything more than the
assertion that the State has the right to control the mora content of a person’s thoughts.”
394 U.S. a 565. That objective, the Court held, “iswholly inconsistent with the
philosophy of the Firs Amendment.” Id. at 566. The fact that the CPPA was designed to
combat not just the possession of child pornography but aso the activities of child
molesters and pedophiles does not |essen the concern that Congress has crimindized
artigtic creations based on the fear of how a certain class of susceptible viewers will react
to them. Thisis tantamount to the government attempting “to control the moral content of
aperson’sthoughts.” 1d. at 565.

Thelegitimacy of Congress s godsin passng the CPPA does not vdidate
the means Congress has chosen to pursue those goals. Congress has banned aform of
gpeech that isinitsdf purdly the product of aperson’smind in order to forestall
repugnant thoughts that may be acted upon.  The Court addressed an andogous rationde
in Sanley, where it held that

the State may no more prohibit mere possession of obscene matter on the

ground that it may lead to antisocid conduct than it may prohibit

possession of chemistry books on the ground that they may lead to the
manufacture of homemade pirits.
394 U.S. a 567.

The court of gppedls correctly held that the government’ sinterest in

engaging in such thought control is not compelling. See Free Speech Coalition, 198 F.3d

at 1094-95; id. at 1092 (“the articulated compelling state interest cannot jugtify the

crimina prescription when no actud children are involved in theillicit images ether by



production or depiction”). See also DebraD. Burke, The Criminalization of Virtual Child
Pornography: A Constitutional Question, 34 HARv. J. ON LEGIS. 339, 460 (Summer
1997) (*Virtud child pornography, which is not obscene, is nothing more than an

imaginative idea. However repulsive, however disgusting to mgoritarian beliefs, ideas
congtitute protected speech.”). Banning otherwise protected speech based on its putative
effects is anathema to the First Amendment because it * has the potentia to mask the
regulation of speech smply because the ideas or imagesit conveys are offensve.” Clay
Calvert, The *Enticing Images Doctrine: An Emerging Principlein First Amendment
Jurisprudence?, 10 FORDHAM |.P., MEDIA & ENT. L.J. 595, 606 (2000).

The Seventh Circuit, in American Booksdllers Ass nv. Hudnut, 771 F.2d
323 (7th Cir. 1985), aff'd, 475 U.S. 1001 (1986), well encapsulated the threat to freedom
of gpeech posed by laws like the CPPA that attempt to control the thoughts of readers or
ligeners: “[A]lmogt dl cultura stimuli provoke unconscious responses . . . If the fact that
speech playsarolein aprocess of conditioning were enough to permit governmenta
regulation, that would be the end of freedom of speech.” 771 F.2d at 330.

Attempting to regulate speech based on its effect espouses the long-
rejected 1868 holding of Regina v. Hicklin, L.R. 3 Q.B. 368 (1868). Hicklin st forth the
early leading standard of obscenity, which allowed materid to be judged based on the
effect of isolated excerpts upon particularly susceptible persons. In Roth v. United States,
354 U.S. 476, 489 (1957), the Court expresdy rejected the Hicklin test on the ground that
because it “might well encompass materid legitimately tresting with sex . . . it must be

regjected as uncongtitutionaly restrictive of the freedoms of speech and press.”
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None of the traditional categories of unprotected speech embraces the
creative works proscribed by the CPPA. See RA.V., 505 U.S. at 382-83 (content-based
redrictions permitted in a“few limited areas’ such as obscenity, defamation, and fighting
words). Of particular relevance here, this Court has repeatedly held that, unless speech
incitesimmediate and direct harm, it isnot subject to government regulation Smply
because it is has undesirable effects on the thoughts of listeners, or because it has the
effect of offending othersin the community. See Brandenburg v. Ohio, 395 U.S. 444,
447 (1969) (advocacy of violence protected by First Amendment except where directed
to inciting or producing imminent lawless action and likely to incite or produce such
action). See also Playboy, 529 U.S. a 813 (“Where the designed benefit of a content-
based speech redtriction isto shidd the senghilities of ligeners, the generd ruleistha
the right of expresson prevails, even where no less redrictive dterndive exiss.”); Texas
v. Johnson, 491 U.S. 397, 409 (1989) (ban on flag burning not permitted based on its
“potentia for a breach of the peace’); Hessv. Indiana, 414 U.S. 105, 109 (1973)
(provocative remarks by a demongtrator to police could not be punished on the ground
that they had amere tendency to lead to violence); Sanley, 394 U.S. at 565
(government’ s concern with the effect of obscenity on the minds of viewers not a
permissible reason for banning private possession of obscenity); Hudnut, 771 F.2d at 333
(dlaim that pornography causes men to view women as objects and discriminate against
women cannot jugtify prohibition on pornography that portrayed women in degrading
manner); Herceg v. Hustler Magazine, Inc., 814 F.2d 1017 (5th Cir. 1987) (magazin€' s
detailed description of autoerotic asphyxia, which teenager followed in making fatal

attempt to perform the act, protected by First Amendment because it did not “incite’ the
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teenager to harm himsdf); McCollumv. CBS Inc., 249 Cal. Rptr. 187 (Cal. App. 1988)
(dismissing on First Amendment grounds claim that record “ Suicide Solution”
intentionally incited suicide of listener).

There can be no doubt that virtua child pornography “is neither
sufficiently imminent nor impelling to conditute incitement.” Burke, The
Criminalization of Virtual Child Pornography, supra, at 461. Indeed, it isinconceivable
that mere images, as opposed to spoken words, could ever congtitute incitement. That is
because, asthe court of gpped s noted, “the unhappy effects of pornography depend on
mentd intermediaion.” Free Speech Coalition, 198 F.3d at 1093. Thisintermediation,
however deviant it may be, removes virtua child pornography from the realm of speech
that may be banned consonant with core vaues embedded in our First Amendment
jurisprudence.

Those vaueswere well articulated in Herceg, supra, where the court
expressed our conditutional commitment to protecting even harmful speech in the
interet of permitting freedom of thought to flourish:

The condtitutional protection accorded to the freedom of

gpeech and of the pressis not based on the naive belief that

gpeech can do no harm but on the confidence that the

benefits society regps from the free flow and exchange of

ideas outweigh the costs society endures by receiving

reprehensible or dangerous idess.

814 F.2d at 1019.

> Denying First Amendment protection to so-called “fighting words” is likewise premised
on the immediate harm caused by their utterance. See Chaplinsky v. New Hampshire,
315 U.S. 568, 572 (1942) (First Amendment does not protect “fighting words — those
which by thar very utterance inflict injury or tend to incite an immediate breach of the
peace’).

15



Because the CPPA cannot be reconciled with these fundamenta First
Amendment principles, the court of appeals properly struck it down.

3. Facilitating enfor cement of existing child pornography lawsis
not a compelling gover nment interest

The government also claims that “ because computers can produce images
that are virtudly indistinguishable from images of red children, a defendant charged with
digtributing or possessing images of red children could dmost dways argue that the
government failed to prove beyond a reasonable doubt that the images were of red
children.” Pet. Br. a 23; S. Rep. No. 104-358, a 20. The government has offered just a
few examples of defendants raiang such a defense, and none of those defendants were
acquitted of child pornography charges. See Pet. Br. at 37 n.8; S. Rep. No. 104-358, at
17. Thisevidencefdlsfar short of demondrating acompelling interest in regulating
protected speech.

Moreover, a prohibition of protected speech may not be justified on the
ground that the prohibition “eases the adminigration of otherwise vaid crimind laws”
Sanley, 394 U.S. at 568 (citing Smith v. California, 361 U.S. 147 (1959)). The First
Amendment does not permit the creation of anew category of unprotected speech in
order to ease the task of law enforcement authoritiesin policing a category of peech
aready found to be unprotected.

C. If Upheld, the CPPA Could L ead to More Governmental Regulation
of Protected Speech on the Basis of Its Perceived Har mful Effects

The potentia implications of endorsing the government’ s jutifications for
the CPPA are far-reaching and extremely troublesome. If non-obscene sexudly explicit

images, the creation of which did not involve actua children, can be banned based on
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their purported effect on certain viewers, then the government could, in theory, regulate
any category of speech that could be asserted to have some undesirable effect on certain
recipients. As one commentator noted:

If one class of gpeech can be said to somehow entice children into illegd

conduct, then surely Congress will continue to expand the definition of

child pornography, sweeping up and regulating more and more forms of
previoudy protected speech that alegedly influence children.
Calvert, The ‘Enticing Images Doctrine, supra, at 607.

Beyond the context of child pornography, we have dready begun to see
legiddtive efforts to eradicate speech based on its assertedly detrimenta effect on minors.
For ingtance, studies purporting to find that depictions of violence may cause young
viewersto react aggressively or violently areincreasngly being cited to justify
restrictions on violent imagery, musica lyrics, and even written descriptions. Indeed, a
measure was introduced into the House of Representatives in June 1999 that would have
made it a crime to expose children to images, sound recordings, or printed descriptions of
graphic violence. See H.R. 2036, 106th Cong. (1999). Measures presently pending
before Congress seek to ban the broadcasting of certain violent video programming
during hours that children are likely to be in the viewing audience based on Congress
belief that “violent video programming influences children, as does indecent
programming.” See, e.g., H.R. 1005, 107th Cong. (2001). Y et another bill would make
marketing “adult-rated” movies, video games, and music to minorsillegd asa
“deceptive’ trade practice. The bill isbased on lawmakers assertion that “media
violence can be harmful to children.” See S. 792, 107th Cong. (2001). In addition to

these Congressiona attempts to impose unprecedented regulations on speech, a number

of laws have been passed at the state and locd level attempting to regulate violent
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imagery in theinterest of protecting minors. See, e.g., American Amusement Machine
Ass nv. Kendrick, 244 F.3d 572, 577 (7th Cir. 2001) (preliminarily enjoining
enforcement of Indianapolis ordinance barring access of minors unaccompanied by

parent to video game machines containing “ graphic violence” and deemed to be harmful

to minors); Eclipse Enterprises, Inc. v. Gulotta, 134 F.3d 63, 64 (2d Cir. 1997) (finding
uncondtitutiona loca ordinance barring digtribution to minors of trading cards depicting
heinous crimes or criminals that legidators considered a contributing factor to juvenile
crime); Video Software Dealers Ass n v. Webster, 968 F.2d 684 (8th Cir. 1992) (striking
down Sate satute banning rental or sale of violent video cassettes to minors).

These legidative efforts, which are predicated on the theory that the
rationde for regulating sexud materid gpplies equdly to violent materid, highlight the
enormous potentia ramifications of this case for mainstream speech that is vulnerable to
clamsthat it leads some to engage in aberrant behavior. Amici believe that these efforts,
however wel-intentioned, are ill-advised not only because they lack factua support but,
more importantly, because they cannot be reconciled with the free marketplace of idess

guaranteed by the First Amendment.

New concerns associated with the advent of new technologies cannot
serve as judification for whittling away a fundamental freedoms of speech. See
generally ACLU, 521 U.S. 844 (driking down statute prohibiting transmission of
“indecent” or “patently offensve’ communications to minors over the Internet). “As
technology presents greeter challenges to the preservation of fundamental freedoms,

opening the door to the punishment of virtua crimes, based upon afear that actud crimes
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will occur, or that society as awhole will degenerate, isfrightful.” Burke, The
Criminalization of Virtual Child Pornography, supra, at 468.

State and federa governments have an array of lawsin their arsendsto
fight the sexud abuse of children, including exigting child pornography laws and statutes
that crimindize sexud contact with children. Seduction or molestation of children
should be vigoroudy prosecuted, but not by means of a satute that imposes an outright
ban on artistic works that may be used by perpetrators of the crime. “Among free men,
the deterrents ordinarily to be gpplied to prevent crime are education and punishment for
violations of the law, not abridgment of the rights of free speech.” Kingdley Int’| Pictures
Corp. v. Regents of the Univ. of the State of New York, 360 U.S. 684, 689 (1959) (citing
Whitney v. California, 274 U.S. 357, 376 (1927)).

. THE CPPA ISOVERBROAD

The court of appeds dso found the CPPA uncongtitutionaly overbroad
because, onitsface, it prohibits nornobscene sexud materid that does not involve actua
children and thereforeis protected by the First Amendment. Free Speech Coalition, 198
F.3d at 1096. Because, as discussed above, the government has no compelling interest in
banning images that were not created with and that do not depict actua children, the
court of appeals finding of overbreadth should be sustained.

The CPPA would forbid the digtribution of materia with “ serious literary,
scientific, or educationd vaue or materiad which does not threeten the harms sought to be
combated by the State.” Ferber, 458 U.S. at 766. Unlike Ferber, where the Court held
that the use of minorsin sexualy explicit educationd, medical or artistic works would

amount to “no more than atiny fraction of the materias within the statute’ s reach,” 458
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U.S. a 773, the sweeping language of the CPPA, which criminaizes any visua depiction

that “gppearsto be’ of aminor engaged in sexudly-explicit conduct, or thet is advertised

or promoted to “convey the impresson” that aminor isengaged in sexud conduct, would
apply to awide range of crestive, artistic, and educationa visud depictions. The

datute' s reach is not limited to afew works existing at the “edges’ of the statute that can

be accommodated through case-by-case evauation. See United Satesv. Hilton, 167 F.3d
61, 74 (1st Cir.), cert. denied, 528 U.S. 844 (1999) (upholding CPPA).

The amount of mainstream speech that is potentialy subject to prosecution
under, and therefore will be chilled by, the CPPA is substantial.® One example of the
chilling effect of the CPPA on mainstream works of art occurred in 1997, when U.S. film
distributors became reluctant to release Lolita, the second film verson of Viadimir
Nabokov's classc nove. Thefilm’'s more explicit sexud scenesinvolving thetitle
character were played by an adult-body double, but distributors apparently feared
prosecution under the CPPA because those scenes * appear[ed] to be” of aminor engaged
in sexua conduct and, by the very nature of Lolita’s storyline, were presented to “convey
the impresson” that aminor was engaging in sex. See “Fallout from Child Pornography
Act: ‘Kiddie porn’ Law Has Apparently Scared Off Potentia Didtributors,” San
Francisco Chronicle, Aug. 3, 1997, at 4/Z5.

The CPPA dso arguably covers the recent criticaly acclaimed film

Traffic, for which Steven Soderbergh won the Academy Award for best director. Traffic

® The risk to amici is particularly greet in light of the fact that the CPPA’s definition of
potentia works congtituting child pornography does not require that the work be taken as
awhole and includes “lascivious exhibition of the genitas’ which, under United States v.
Knox, 32 F.3d 733 (3rd Cir. 1994), includes depictions in which there is no nudity and the
genitalia are clothed.
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contains a scene, intended to illugtrate the dangers to teenagers of drug addiction, in

which a 16 year-old girl (played by a 17 year-old actress) is shown in bed from the
shoulders up in amanner that makes clear that she is having intercourse. This depiction,
while unquestionably having serious artigtic vaue, could be considered subject to the
grictures of the CPPA notwithstanding the fact that it does not actually show sexud
conduct because it “ gppears to be of aminor engaging in sexudly explicit conduct”

which is defined as “actud or smulated . . . sexud intercourse.” 18 U.S.C. § 2256(2)(A).

In attempting to convince the Court that, despite the plain language of the
gtatute, the CPPA does not reach works of significant value, the government contends
that “[t]o the extent that it might be necessary for literary, scientific, or educationa
purposes to depict children engaging in such conduct, the depictions can be created in a
manner that is consistent with the CPPA.” Pet. Br. at 24-25. Thus, the government
argues, the use of “drawings, cartoons, sculptures, or paintings that depict youthful-
looking personsin sexua poses’ are not prohibited. Id. at 25. The government aso
clamsthat the CPPA “isamed at hard core child pornography” and does not apply to
“visuad materiasin which sexudly explicit conduct by children is understood to be
taking place, aslong asthe sexudly explicit conduct is not itsdf visudly depicted.” Id.
at 17, 25.

However, that Congress may have intended to crimindize only computer-
generated images thet are “virtualy indigtinguishable” from traditional child pornography
provides no comfort to those whose artistic creations neverthdess arguably fdl within the
CPPA’s broad language. The confiscation of copies of the Academy Award-winning

motion picture The Tin Drum by the Oklahoma City Police Department in June 1997
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pursuant to an ex parte ruling thet the film contained child pornography in violation of
Oklahomalaw vividly illustrates the dangers of a gpeech redtriction as broadly worded as

the CPPA. See Camfield v. Oklahoma City, 248 F.3d 1214 (10th Cir. 2001); Video
Software Dealers Ass' n v. Oklahoma City, 6 F. Supp. 2d 1292 (W.D. Okla. 1997);
Oklahoma v. Blockbuster Videos, Inc., No. Civ. 97-1281-T, 1998 WL 1108158, 27 Media
L. Rep. 1248 (W.D. Okla. Oct. 20, 1998).

It is notable that The Tin Drum was confiscated as child pornography
despite the absence of any display of the genitd areain any of the three brief scenesin
question and despite a statutory exception for “bona fide objects of art or artistic
pursuits’ (an exception absent from the CPPA). Blockbuster Videos, 1998 WL 1108158,
at *3. The Tin Drum episode underscores the extent to which the government’s
assurance that only “hard core’ virtud child pornography will be prosecuted under the
CPPA isinsufficient to protect the First Amendment interests of the creetors and
digtributors of mainstream works that contain even non-explicit sexua content involving
MINors or actors portraying minors.

The Court should not uphold the Act based on alimiting congtruction thet
is at odds with the plain language of the statute. Like the statute struck down in ACLU,
“[t]he open-ended character of the [CPPA] provides no guidance what[so]ever for
limiting its coverage” 521 U.S. 834. The Court “may impose alimiting congtruction on
adatute only if it is‘readily susceptible’ to such acongruction.” Id. In ACLU, the Court
reiterated its belief that

[i]t would certainly be dangerous if the legidature could set

anet large enough to catch dl possible offenders, and leave

it to the courts to step inside and say who could be
rightfully detained, and who should be st & large. This



would, to some extent, subgtitute the judicia for the
legidative department of the governmen.

Id. at 884 n.49.

Even more problematic is the implication of the government’ s argument
that artistic or socidly vauable portrayas of minors engaged in sex must not be redidtic
in order to avoid prosecution under the statute. For the government to approve certain
pictorid forms while crimindizing others amounts to impermissible censorship and
governmental meddling in the artigtic process.

Because avast amount of protected speech arguably fals within the
CPPA’sreach, it is uncongtitutionaly overbroad.

1.  THE CPPA ISIMPERMISSIBLY VAGUE

The pre-CPPA definition of child pornography was not uncongtitutionaly
vague because it incorporated the objective requirement that actua children be
photographed or depicted. The same cannot be said of the CPPA. The operative
“appearsto be’ and “ conveysthe impresson” language of the CPPA renders the statute
void for vagueness because it fails to adequately congtrain the discretion of police and
prosecutors to crimindize works that they may subjectivey find distasteful or offensive.

A datute is void for vaguenessiif it fallsto “ define the crimind offense
with sufficient definiteness that ordinary people can understand what conduct is
prohibited and in a manner that does not encourage arbitrary or discriminatory
enforcement.” Kolender v. Lawson, 461 U.S. 352, 357 (1983). The primary purpose of
the vagueness doctrine is to ensure that legidatures establish guidelines to govern law

enforcement so that acrimina statute does not “ permit ‘ a standardless sweep [that]
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alows policemen, prosecutors, and juries to pursue their persona predilections.’” 1d. at
358 (citing Smith v. Goguen, 415 U.S. 566, 574-575 (1974)).

“Where a gatute imposes crimind pendties, the sandard of certainty is
higher” than it isfor civil satutes. Kolender, 461 U.S. at 358 n.8. That is so because the
concern that “uncertain meanings’ inevitably lead citizensto “* steer far wider of the
unlawful zone'. . . than if the boundaries of the forbidden areas were clearly marked,”
Baggett v. Bullitt, 377 U.S. 360, 372 (1964) (citing Speiser v. Randall, 357 U.S. 513, 526
(1958)), is particularly acute where the cost of guessing wrong could be a severe crimind
pendty. See ACLU, 521 U.S. at 872 (“ The severity of crimina sanctions may well cause
Speskers to remain slent rather than communicate even arguably unlawful words, idess,
and images.”). Vagueness concerns are also heightened in the context of retrictions on
gpeech. See Smith v. California, 361 U.S. 147, 151 (1959) (“[S]tricter standards of
permissible statutory vagueness may be applied to a statute having a potentidly inhibiting
effect on gpeech; aman may the less be required to act at his peril here, because the free
dissemination of ideas may betheloser.”).

These concerns are fully implicated here. Asthe court of appeals found,
the “ gppears to be” and “ conveysthe impression” standards are largely subjective,
relaing to the reaction of any single viewer rather than to any concept or character
inherent in the depiction itself. See Free Soeech Coalition, 198 F.3d at 1095; ACLU, 521
U.S. at 873-74 (statute prohibiting “ patently offensve’ or “indecent” communications to

minors on the Internet uncondtitutiondly vague where it provided no limitations on what
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could be considered offensive or indecent).” Asaresult, the Act does not provide a
person with sufficient guidance in determining whether the materia he or she may be
deding with fals within the gatute sambit. The difficulty of ditinguishing a person just
under the age of minority from ayoung adult based solely on his or her appearance
underscores the problem of hinging crimind ligbility on such an uncertain digtinction.
And the severity of the crimind pendties that can be imposed for speech found to violate
the CPPA increases the fear of chilling protected speech. See 18 U.S.C. § 2252A(b)
(providing maximum pendty of thirty years imprisonment for violation of CPPA).
Contrary to the government’s claim (Pet. Br. at 27-28), it isimpossble to
determine objectively what materid is crimindized by the CPPA because what “appears
to be’” aminor to one person may not seem so to another. As such, the CPPA “presents a
greater threat of censoring speech that, in fact, fals outsde the statute’ s scope.” ACLU,
521 U.S. a 874. Itisconceivable that a person may be criminaly charged if it happens
to appear to an officid vested with the power to enforce the CPPA that sexudly explicit
meaterid depictsaminor or isbeing marketed in a manner that “conveys [thet]
impression.” For a publisher, video store, or newsstand owner, the opprobrium of being
labeled a* child pornographer” based on the subjective beiefs of law enforcement
officids poses a threet that will lead to sdf-censorship. The First Amendment does not

tolerate such imprecision.

" See also Kolender, 461 U.S. a 358 (statute’ s requirement that loitering individuals
provide “credible and rdiable’ identification was uncondtitutionally vague because it
“ved[ed] virtualy complete discretion in the hands of the police to determine whether the
suspect has satisfied the gtatute’).
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V. THE CPPA’SAFFIRMATIVE DEFENSE DOESNOT RENDERIT
CONSTITUTIONAL

The government o relies on the CPPA’ s affirmative defense in arguing
that the Statute is condtitutiond. See, e.g., Pet. Br. a 25. The defenseisavailableto
defendants who can etablish that the alleged child pornography was produced using an
actual person who was an adult at the time the material was produced, and that the
defendant did not advertise, promote, present, describe, or distribute the materid in a
manner that conveys the impression thet it contains a depiction of aminor engaging in
sexudly explicit conduct. 18 U.S.C. § 2252A(c).

Contrary to the government’ s argument, the CPPA’ s affirmative defense
would provide little or no relief to the creators and distributors of artistic works. Firdt,
due to the requirement that the defendant prove that an “actua” person was used in the
materid, the defense would not apply to any illustrations, paintings, cartoons, or
computer-generated works.

Second, the affirmative defense would not apply to works, such asa
moation picture verson of Lolita, that are created using an adult portraying a minor with
the intention that the adult actudly look like aminor engaged in sexua conduct or sexud
poses. (As previoudy noted, the CPPA’ s prohibition on the use of adults to portray
minorsin artistic works runs afoul of the Court’s acknowledgement in Ferber that such
depictions could not be congtitutionally banned.)

Third, under United Sates v. X-Citement Video, Inc., 513 U.S. 64 (1994),
alibrarian, retaler, or digtributor is not liable under child pornography statutes unless he
or she knew that the materia loaned, sold or distributed contained sexualy explicit

depictions of an actua minor. Under X-Citement, the burden is on the government to
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prove such knowledge. The CPPA’s afirmative defense impermissibly shifts this burden
to the defendant to prove instead that the depiction is of an actua adult.

Findly, for mainstream busi nesses, such as those represented by amici,
even to be charged with ditribution of child pornography is often tantamount to a desth
sentence. The right to assert an affirmative defense offers no relief from the stigma that
would undoubtedly attach to a business publicly charged with violating the CPPA. Thus,
the potentid chilling effect of the CPPA on such maindream businessesis subgantid.

CONCLUSION

For the aforementioned reasons, amici urge the Court to affirm the

judgment of the court of appedls.
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