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In the Civeuit Court for the 22" Jubicial Civenit AUG 08 2018
‘ M cBenry County, Ilinoig

RATHERINEA,
% MGHENGRY CTY, cm

No. 16 CF 935

PEOPLE OF THE STATE OF ILLINOIS,
! ' ) -+ Plaintiff,

s,

BETHANY AUSTIN, i
Defend?nt.

ORDER

People are—in increasing numbers—using their cell phones to -
record nude or sexually explicit photos and videos that are, in tumn,
shared with their lovers. But when a given relationship goes south,
as most do, those pictures and videos remain in the hands of the ex.
Some spurned lovers lash out by posting the videos and pictures
on the Internet for all to see, including family, friends, and prospec-
tive employers. It's sometimes called revenge porn, which has a
better ring than the more accurate non-consensual dlssemmatlon of
sexually explicit images. Whichever you call'it, more than thee
dozen states have made it a crime. Illinois is one of those states.

More than three years ago, Illinois enacted the Non-consensual
Dissemination of Private Sexual Images statute. 720 ILCS 5/11-23 5.

' Rather than target disgruntled ex-boyfriends posting nude i unages
on the Internet, though, the General Assembly enacted a statute
that criminalizes all manner of dissemination of all manner of nude

. or sexually explicit pictures and portrayals for any purpose what-
soever. [
w . {

The questlon presented is whether such a broad statute is com-
patible with due process, equal protec:tlon and free speech. }

L Facts r
I
: 1
Bethany Austin is charged in a one-count indictment with v}o—
lating the Non-consensual Dissemination of Private Sexual Images

statute. 720 ILCS 5/11-23. S(b) She ﬁled a Motion to Dlsrmss’

i
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which she argues the statute is unconstitutional both facially anc‘i as
applied to the facts in her case. She never develops an as-apphed

+ argument, though, so it’s not addressed here. : 1

Notice of Ms. Austin’s Motion was given to the Illinois Attorhey
General. See1ll. S. Ct. Rule 19. The Attorney General has thoroughly
briefed and argued the issues raised in the Motion. . ‘

Ms. Austin’s Motion alleges numerous facts not already of r rec-
ord in the case. But this she may do—even if the Motion only raises
issues of law—and the State’s failure to admit or deny those allega-
tions results in them being accepted as proven for purposes of the
Motion. See 725 ILCS 5/114-1(c)(stating that “[i]f the motion [to dis-
miss] alleges facts not of record in the case the State shall file|an
answer admitting or denying each of the factual allegations of the
motion”). Regardless of whether admitted or denied, only properly
pled, relevant factual allegations are considered.

The State filed a Response in support of the statute’s constitu-
tionality. The State also raises numerous factual allegations not of
record in the form of anecdotal evidence found on various websites.
Because not denied by Ms. Austin, those factual allegations will
also be addressed. j

The facts are simple. Ms. Austin dated Matthew for more than
seven years. She, her three children, and Matthew lived together
Though Matthew was a self-confessed serial womanizer, Ms. Aus-
tin loved him and believed he was bemg faithful. They were en-
gaged to be married. - ;

Matthew’s use-of Apple products proved to be the couple’s un-
doing. All data sent to:or from Matthew’s iPhone went to his
iCloud, which was in turn connected to Ms. Austin’s iPad. Asa re-
sult, all texts sent by or to Matthew’s iPhone automatlcally showed
up on Ms. Austin’s iPad. Matthew was aware of this data sharmg
arrangement and could have ended it at any time. But he didn't,
which is how Ms. Austin found out about Matthew’s relatxonsh1p
with Elizabeth, |

. ]
One day, text messages between Elizabeth and Matthew popﬁed
up on Ms. Austin’s iPad. Some of the texts included nude photos of
Elizabeth. Three days later, both of them aware Ms. Austin had;re—
ceived the pictures and text messages on her iPad, Matthew and
Elizabeth again texted each other. “Is this where you don’t want to

message [because] of her?” Elizabeth asked. Matthew replied, ”No

I'm fine. [Slomeone wants to sit and just keep watching want [szc]
'I'm doing I really do not care. I don’t know why someone wogld

i

i

SUBMITTED - 3727975 - Criminal Appeals, OAG - 1/29/2019 5:03 PM Al0



H
1
"

3 16 CF 935
, i

' )

wanna put themselves through that.” Elizabeth texted, “I don"% ei-

ther. Sooooooo baby ... . ;

The wedding was called off and Ms. Austin and Matthew spfent
the next three months trying to repair their relationship. The coun-
seling didn’t take, though, and they broke up. Matthew wanted to
tell family and friends the split was mutual; Ms. Austin wanteld to
tell the truth. Matthew beat her to the purnch by telling everyone

) they split because Ms. Austin was crazy and no longer cooked or
' did chores around the house. _ . ;

In response to Matthew’s claims, Ms. Austm wrote a letter W1th
her version of events. In support, she attached to the letter four of
the naked pictures of Elizabeth and copies of the text messages be-
tween Matthew* and Elizabeth. The record doesn’t specify how
many copies of the letter went out and to whom they were sent. But
at least one person—Matthew’s cousin—received the letter] the
texts, and the pictures.

' ‘Upon hearing from his cousin, Matthew reported the letter and

its contents to the local police. Investigation commenced, and/Eliz-

. abeth was interviewed. At first, Elizabeth said she was concerned

about Ms. Austin’s actions, and she would consider signing a ic:nm-

inal complaint. When next interviewed, she said the pictures; iwere

private and only . intended for Matthew to see. Yet Elizabeth adrrut-

ted both she and Matthew “were aware of the iCloud 1ssue, but
thought it had been deactivated at the time she sent the plctleres." '

Still, Elizabeth never asked Ms. Austin to delete or otherwise dis-

pose of any of the nude pictures. §

Because she mailed the nude pictures of Ehzabeth Ms. Austm is

charged with violating the Non-consensual Dissemination statute.

IL Analysis N

Ms. Austin raises three challenges to the Non-consensual Dis-
semination statute. First, she claims the statute offends the Due Pro-
cess Clauses of the United States Constitution and the Illinois Con-
stitution because it doesn’t have an adequate mens rea element UsS.
CONST. Amend. XIV § 1; ILL. CONST. OF 1970 Art. I § 2. Second she ’
claims the statute violates the Equal Protection Clause of the Fed-
eral Constitution. U.S. CONST. Amend. XIV § 1. Third, she clal.ms
the statute is a content-based restriction of speech in violation of the
Federal and State Constitutions. U.S. CONST Amend. I; ILL. CONST
OF 1970Art 1§4. ' -
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A. Initial Considerations : .
Two steps precede the constitutional analyses. Step one, éon—
strue {:he Non-consensual Dissemination statute. After all, “a court
cannot determine whether the statute reaches too far without ifistt
knowing what the statute covers.” People v. Minnis, 2016 IL 19563 1
)

25. Step two, determine whether Ms. Austin’s alleged conduct; ylo-
lates the statute as construed. If her conduct doesn’t offend the stat—
ute, the court need not reach the constitutional issues. Seg, e.g., Peo-
ple v. Lee, 214 T11.2d 476, 482 (2005){courts should avoid addressing
“ constitutional issues where the case can be decided on’ other
grounds).

1. Statutory Interpretation

The Non-consensual Dlssermnahon statute reads as follow

§ 11-23.5. Nonconsensual dissemination of private sexua% im-
ages. : . . {
|
M

(a) Definitions. For the purposes of this Section:

/A

“Computer”, “computer program”, and “data” have the ngnean-
/ings ascribed to them in § 17-0.5 of this Code ‘ ;

“Image” includes a photograph, film, v1deotape, digital record—
~  ing, or other depiction or portrayal of an object, mcluchng ia hu-
" man body. 1

“Intimate parts” means the fully unclothed, partially unclothed
or transparently clothed genitals, pubic area, anus, or if the per-
son is a female, .a partially or fully exposed nipple, mcludmg ex-
posure through transparent clothing. {

{
“Sexual act” means sexual penetration, masturbahon, or sexual
activity. ‘ 1

N i
"Sexual activity” means any:

(1) knowing touching or fondling by the victim or another
person or animal, either directly or through clothmg, of
" the sex organs, anus, or breast of the victim or another )
person or animal for the purpose of sexual gratification
or arousal; or . < _
(2) any transfer or transmission of semen upon any part of
. the clothed or unclothed body of the victim, for. tfle pur-
pose of sexual gratification or arousal of the v1ct1m or
another; or
(3) an act of urination within a sexual context; or
(4) any'bondage, fetter, or sadism masochism; or -
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(5) sadomasochism abuse in any sexual context. . ;
l
(b) A person commits non-consensual dlssemmahon of pnvate
sexual images when he or she: ' g
(1) Intentxonally disseminates an image of another person
(A) who is at least 18 years of age; and !
(B) who is identifiable from the image itself or mfor-
‘mation displayed in connection with the i ungage,
-and '
{C) who s engaged in a sexual act or whose intimate
parts are exposed, in whole or in part; and 5
(2) obtains the image under circumstances in which a rea-
sonable person would know or understand that the im-
age was to remain private; and g ‘
(3) knows or should have known that the person in the im-
age has not consented to the dissemination.

(c) The followmg activities are exempt from the prov1s1o§ns of
this Section: |
4 i

(1) The intentional dissemination of an image of anicther
identifiable person who is engaged in a sexual act or
whose intimate parts are exposed when the dissemina-
tion is made for the purpose of a criminal mveshéahon
that is otherwise lawful. - |

(2) The intentional dissemination of an image of axﬁother
identifiable person who is engaged in a sexual lact or
whose intimate parts are exposed when the disseamina-
tion is for the purpose of, or.in connection with, the re- .
porting of unlawful conduct. i

(3) The intentional dissemination of an image of another
identifiable person who is engaged in a sexualjact or
whose intimate parts are exposed when the images in-
volve voluntary exposure in public or commercial set-
tings. ) R

(4) The intentional -dissemination of an image of another
identifiable person 'whio is engaged in a sexual act or
whose intimate parts are exposed when the dissemina-
tion serves a lawful public purpose.

i
.
4
:
i

]
{

i

Al13 . i
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(d) Nothing in this Section shall be construed to impose habﬂity
upon the following entities solely as a result of content or
information provided by another person: - (

. i

(1) an interactive computer service, as defined in 47 U:S.C.
230(H(2);

(2) a provider of public mobile services or private radlo ser-
vices, as defined in § 13-214 of the Public Utilities Act or

(3) atelecommunications network or broadband provn;ler

L

: |
(e) A person convicted under this Section is subject to the forfei-
ture provisions in Article 124B of the Code of Cnmmal Pro-
cedure of 1963

et b s s, MO L

€3] Sentence.. Non-consensual dissemination of private ssicual
- images is a Class 4 felony. |

720 ILCS 5/11-23.5. Enacted with an effective date just over jthree
years ago, no case has yet been reported from the Illinois Appellate
Court or Supreme Court mterpretmg the statute.

. When construing a statute, the court’s main goal is to detegi'mine
and give effect to the General Assembly’s intent. Minnis atj‘ T 25.
Though many factors apply, which will be addressed as they£ arise,

“[t}he most reliable indicator of legislative intent is the language of -
the statute, given its plam and ordinary meaning.” Id. Most im-
portantly, the court is obligated, when reasonably possible, to con-
strue the statute. in a manner that upholds the statute’s co§nst1tu-
tional validity. People v. Relerford, 2017 TL 121094 { 30. (Rele::ford .

As its title suggests, the statute is aimed at prohibiting the dis:
semination of sexually explicit images of afiother without that other
person’s consent. The slang term for it is revenge porn, though nei- -
ther revenge nor any other motivation is mentioned in the %.tatute.
Stereotypical revenge porn scenarios involve a couple using their

. cell phone torecord their sexual congress or one sending naked pic-
tures to the other via phone, tablet, or computer. Both participants
undoubtedly hope at the time the images are created that the other -
will never share them with the world. Yet when their relationship
ends, they are frequently posted on the Internet for the world to see.
The person depicted is often embarrassed and sometimes ‘the vic-
tim of harassment, stalking, threats of sexual assault, lost émploy-
ment, and so on. These are very real and serious ramifications, and
the majority of victims are female. Andrew Koppelman, {Revenge

|
!
:
E
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Pornography and First Amendment Exceptions, 65 EMORY L.J. 661 661
(2016).

To address these concerns, Sen. Michael Hastings introduced
Senate Bill 2694. The original legislation was aimed mostly atithe
stereotypical scenarios: It “[p]Jrovide[d] that a person who kn?w-
ingly places, posts, or reproduces on the Internet a photograph,

‘video, or digital image of a person in a state of nudity, in a state of
sexual excitement, or engaged in any act of sexual conduct or sexual
penetration, without the knowledge and conserit of that person, is
guilty of a Class 4 felony.” 98 General Assembly, Bill Status of SB
2694, Illinois General Assembly, http://www.ilga.gov/legisla-
tion/BillStatus.asp? GA=98&DocTypelD=SB&DocNum=2694
&GAID—l2&8esswnID~85&LegID—78395 (last visited July | 19,
2019). Many amendments were proposed: an intent to inflict emo-
tional harm element; a definition of dissemination consistent Wlth
widespread public release; and the limitation to only images con-
sisting of photographs, videos, and digital images. Id. Most obv1-’
ously discarded on the road from original proposal to-enacted stat-
ute was any reference whatsoever to the Internet, Id. So it's obv10us
the finished product—the statute ultimately enacted —is aimed at
far more than the stereotypical revenge porn scenarios. -

. To prevail under the Non-consensual Dissemination statute, the
State must prove beyond a reasonable doubt elght elements. Those
are that the defendant (1) intentionally (2) disseminated (3) an im-
age of another person who was (4) at least 18 years old, (5) identifi-
able from the image itself or from information displayed in connec-
tion with the image, and (6) who is engaged in a sexual act or whose
intimate parts are exposed in whole or in part; and (7) the defend-
ant obtained the image under circiimstances in which she should :
have reasonably known or understood the i image was to remam
private; and (8) the defendant knew or should have known thé per-
son in the image has not consented to the dissemination. 720 ILCS
5/11-23.5(b). Many of these elements are straightforward, but a few
need to be fleshed out. .

The first, third, fourth, fifth, seventh, and eighth elements are
simple. The first element, “intentional” is defined by statute, 720

ILCS 5/4-4; the third, fourth fifth, sixth,! seventh, and elghh ele-
ments mean what they say. .

: Under 720 ILCS 5/11- 23 5(a)(4), sexual activity mcludes “any
bondage, fetter, or sadism masochism”, but has no referenge toa
sexual context. So all photographs showing someone fei:teredg orin

: !
!

!
ll
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A glitch arises in the second element, which requires dissemina-
tion: According to the dictionary, something is disseminated when
it is scattered widely or promulgated. Disseminate, THE AMERICAN
HERITAGE DICTIONARY (2™ college ed. 1985). According to the State,
though, dissemination occurs if the image is shared with only one
additional person. So in the State’s view, if Jane emails a naked
selfie to her boyfriend John, then he disseminates the image when
he shows it to his best friend Paul. But showing the picture to one
person is not scattering it widely, though it can have that effect if
Paul gets a copy and forwards the copy to a friend who forwards a
copy and so on. The State’s urged reading of the statute is thuscon-
sistent with the legislative intent and also explains why the original
definition of dissemination and the requirement that the i nnage be
posted on the Internet disappeared during the legislative process

. The General Assembly wanted the statute to cast a wide net.

‘Finally, the statute does not prohibit all dissemination of all
nude or sexually explicit images. The statute lists four exempt ac-
tivities. 720 ILCS 5/11-23.5(c). All four exemptions are afﬁrma’uve
defenses to the charged elements set forth in 720 ILCS 5/11- 23 5(b).
People v. Tolbert, 2016 IL 117846 14 (noting that exemphons not
descriptive of the offense need not be alleged in the complaint and
|

proven by the State; they are affirmative defenses). =~ |
2. Statutory Application to the Facts Here

!
" Based even on her version of events, a jury could find Ms. Austm
guilty of violating the Non-consensual Dissemination statute She
(1) intentionally (2) mailed to Matthew’s cousin (3) four photos of
Elizabeth. In each of the photos, Elizabeth (4) is at least 18, years
old, (5) can be identifiéd from each photo, and (6) is nude. Further,
because the nude selfies were accompanied by text messages di-
rected at Matthew, (7) Ms. Austin obtained the photos und:er cir-
cumstances in which she should have reasonably known or tinder-
stood they were to remain private between Elizabeth and Matthew.
Finally, (8) Ms. Austin knew or should have known that Elizabeth
had not consented to the dissemination. Malicious and mocking as
Elizabeth and Matthew’s text exchange may have been ﬂxre::e days

. }

|

bondage—such as news photos of arrestees and prisoners, historic

photos of slaves, and publicity posters of escape artists—would be

included. This was probably not the Genera] Assembly’s mtént but
it's not necessary to the analysis here.
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after Ms. Austin got the photos, nothing in those texts can be c;on-
strued as granting Ms. Austin permission to publish the pictures

Because the State can thus prevail in a prosecution, the conshtu-
tional challenges must be addressed. ;

B. The Due Process Analysis i

Ms. Austin argues that two of the Non-consensual Dlssemina-
tion statute’s mens rea requirements—those in 720 ILCS 5/11—
23.5(b)(2)-(3)—offend due process. Under the challenged pr,?v1-
sions, Ms. Austin can be convicted if, in relevant part, she should
have reasonably known or understood that Elizabeth intended the ;}dis-
seminated images to remain private, 720 ILCS 5/11-23.5(b)(2), gand
she knew or should have known that Elizabeth had not consented to
the dissemination. 720 ILCS 5/11-23.5(b)(3). The italicized te%ms,
she. argues, don't pass constitutional muster because they conshtute
a mere negligence standard. In support, she cites the Illinois Appel—
late Court’s decision in People v. Relerford, 2016 IL App (15*) 132531
‘][‘j[ 26-33 (Relerford I). }

In Relerford I, the Appellate Court reviewed certain provmorfls of
the stalking, 720 ILCS 5/12-7.3(a)(1)~(2), and cyberstalking, 720 ILCS
5/12-7.5(a)(1)-(2), statutes. The challenged provisions allowed con—

“viction if, in part, the defendant knew or should have known his

-conduct would distress a reasonable person; it was melevant
whether the defendant was actually aware his conduct was causing

. distress. Relying mainly on Elonis v. United States, 135 S. Ct, 2001
(2015), the Appellate Court held that the reasonable person s’gand-
ard of intent in a criminal case violates the-Due Process Claufse of
the Fourteenth Amendment to the Federal Constitution, ! :U S.
CONST. Amend. XIV § 1, and struck down the challenged portxons
of the fwo statutes. Relerford I at 19 27, 31, 33. ?

Ms. Austin’s due process arguments fail, though. The Appellate
Court’s ruling was appealed to, and affirmed by, the Il]mms Su-
preme Court, but only after the latter expressly rejected the Appel-
late Court's interpretation of Elonis and its due process analysw
Relerford II at 9 19-22. “Contrary to the views adopted by the
[Alppellate [Clourt,” the Supreme Court wrote, substanttve; due
process does not categorically rule out negligence as a permissible
mental state for imposition of criminal liability, and Elonis does not
suggest such a categorical rule "Id.at g 22.

In her Reply, Ms. Austm urges the Supreme Court to recor}s1der
its position. And this the Supreme Court is free to do. But ugnless
and until such time as that occurs, Relerford IT binds all Illinois trial

?
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. . i
and appellate judges. A negligent mens req ina criminal statute t‘hus
satisfies due process. E

|

|

C. The Equal Protection Analysis

4
Ms. Austin next argues the Non-consensual Dissemination état—

ute offends equal protection. Under the statute, individuals can be
punished for non-consensual dissemination, but internet service
providers, telecommunications and broadband providers, and the
like are immune from prosecution. 720 ILCS 5/11-23.5(d). In re- *
sponse; the State argues equal protection is not offended because
individuals subject to criminal liability are not similarly situated to
the exempted communications entities. See I e Derrico G., 203;*4 IL
114463 T 92 (noting that equal protection doesn’t apply to cla?siﬁ-
cations of dissimilar entities).

* Neither argument is precisely correct. Ms. Austin arguesthat
she is similarly situated to communications entities because the ex-
emption is absolute. In other words, because Verizon is exemi)t as
a mobile service provider, Ms. Austin claims it cannot be .pirose-
cuted for violating the statute even if it meets all other elements of
the offense by, for example, intentionally posting nude pictures of
customers on its Facebook page. But that's not true: The exemption
applies only when dissemination is “the result of content or infor-
mation provided by another person,” 720 TLCS 5/11-23.5(d), and the
legislative intent seems clear that this applies only to Verizon acting
as the conduit of —rather than active participant in— the prohlblted
dissemination. The exemption only extends to the classic revenge

“porn scenario where' Verizon can’t be held liable when its cell
phone service is the unknowing carrier of the nude images of the-
individual’s girlfriend. . .

The State, in turn, misses the one situation in which the exemp-
tions permit something approaching active participation in th!e dis-
semination. Communications entities are mere conduits used by in-
dividuals to post revenge porn, the State claims. Individuald thus
act intentionally when they disseminate the pictures, but coxf:nmu-
nications entities don’t because they don’t even know they are dis-
seminating pictures. Yet what about the revenge porn websﬁes——
and there are apparently dozens of them—who expressly enc:our—
age non-consensual dissemination in violation of the statute’ They
are active participants acting intentionally, and in an arguably far
more egregious manner because their sites may reach zmlhons Still,
they are expressly exempt as interactive computer semces 720
ILCS 5/11-23.5(d)(1); see also 47 U.S.C. § 230(f)(2) (deﬁmng mterac-

tive computer service). Ms. Austin is thus correct that some Tevenge
¢

H
§
1

S : ;
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porn websites may escape punishment. But that's because|the
United States Congress has preempted the states from punishing
these internet service prov1ders 47 U.S.C. § 230(e)(3). %

The individuals subject to prosecution by the Non-consensual
Dissemination statute are thus not similar to the exempted ennnes
Unlike the conduits, individuals charged know the nature of_ the
images they are disseminating; and unlike the websites, individ;uals
charged are not exempt from prosecution by Federal preemption.

The Non-consensual Dissemination statute thus does not violate
* equal protection. ’ i
D. The Free Speech Analysis T ;
The main argument—and the one on which both parties focused
their attention in their pleadings and during arguments —is that the
Non-consensual Dissemination statute is an unconsntqnon_alfcon-
tent-based restriction of speech. 1
. i
The First Amendment prohibits any law that abridges the {free—
dom of speech. U.S. CONST. Amend. L. The Dlinois Constmmon is
even broader, insuring everyone’s right-to “speak, write, and; pub-
lish freely, being responsible for the abuse of that liberty.” " ILL.
CONST. OF 1970 Art. I § 4. A violation of the former always consh-

tutes a violation of the latter.

i

Ms. Austin’s argument is in three parts. The Non-conseinsual
Dissemination statute is a content-based speech restriction and thus
subject to strict scrutiny; the statute serves no compelling govern-
ment interest; and even if it does serve a compelling govem{ment
interest, the statute is not narrowly tailored to serve that mterest
The statute is thus facially invalid.

4

The State responds that Ms. Austin’s argument fails forithree
reasons. The Non-consensual Dissemination statute govems only
'speech that constitutes a true threat or fighting words, as a result of
which the governed speech has no constitutional protechon, if
that's wrong, then the First Amendment still gives no right to dis-
seminate truly private facts; and if that's also wrong, then the stat-
ute is narrowly tailored to serve a compelling government mterest

1. Is Speech Restricted? ~ §

The first and most obvious issue is whether the Non—consensual
Dissemination statute constitutes a restriction of speech. Under the
statute, persons can be convicted for intentionally chssemmatmg
prohibited images, which appears to prohibit conduct rather than
speech. But giving someone a picture or video constitutes speech

i
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within the meaning of the First Amendment if the purpose of; the
delivery is to provide the recipient with the speech contamed
therein. Bartnicki v. Vopper, 532 U.S. 514, 527 (2001) (noting’ that de-
livery of a tape recording, a handbill, and a pamphlet are all Pro-
tected speech when the purpose of delivery is to provide the rec1p-
ient with the speech contained within). Prohibiting the dehvery of
a nude or sexually explicit picture or video is thus a restrlchon of
speech. See United States v. Stevens, 559 U.S. 460, 468 (2010) (apply—
ing the First Amendment freedom of speech to a statute barring
photos and videos of animal cruelty); United States v. Playboy Einter-
‘tainment Grp., 529 U.S. 803, 811 (2000) (applying the First Amend-
ment freedom of speech to Federal regulations aimed at sexually
explicit television programming). _ %

i

The Non-consensual Dissemination statute restricts speech ra-
ther than conduct because the purpose of delivery is to provxde the
audience with the speech contained therein—the nude or sexually
explicit images. - i :

2. Is This A Content-Based Restriction? «i

The next question is whether the speech restriction here 1s’ con-
tent-based. A government regulation of speech is content Based
where it targets (1) speech defined by specific subject mattgr, 3]
speech defined by its function or purpose; or (3) speech restrictions
that appear content-neutral, but cannot be justified without regard
to the content of the regulated speech. Reed v. Town of Gilbert, 1355.
Ct. 2218, 2227 (2015). The first type—speech defined by specific
subject matter —is the easiest and most common, and it’s apphcable
here. : : ?

In Reed the town’s ordinance “identifie[d] various categoxg'les of
signs based on the type of information they convey, then sub-
ject{ed] each category to different restrictions.” 135 S. Ct. at|2224,
Ideological signs, for example, could be twenty square feet i in area
and placed in all zoning districts without time limit, but pohncal
signs could only be sixteen square feet in area if placed on residen-

. tial property and couldn’t be in place for more than seventy-five
days. Id. at 2224-25. The District Court and the Court of A}iapeals
found the sign ordinance content-neutral —and upheld its coi‘nstitu—
tionality —because enforcement required no inquiry into th:e sub- .
stance of the ideologies or politics being advanced; the ordmance
treated communists and conservatives alike. Id. at 2226. The Su-
preme Court disagreed with the content-neutral categorization. Be-
cause the ordinance created sign categories based on subject matter

{
1
§
|
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and then treated the categories differently, the Court held the ordi-
nance imposed a content-based regulation of speech. Id. ' ’

Similarly, the regulation in Playboy Entertainment was a confent-
based restriction because it targeted only sexually explicit movxes
rather than all movies. 529 U.S. at 811. ;

Likewise, the criminal statute in Stevens was a content—based re-
striction because it prohibited only photos and videos deplcnng an-

imal cruelty rather than all photos and videos. 559 U.S. at 468. |

Similarly, the Non-consensual Dissemination statute is a %con—
tent-based speech restriction because it doesn't target all pict{n:es
videos, depictions, and portrayals, but only those showmg nud1ty
or sexual activity.

3. Is The Targeted Speech *Protected?

:'
{

But as the State points out, not all content-based restric:tions,3 trig-
ger First Amendment protections. Categories of unprotected
speech include “obscenity, defamation, fraud, incitement,| and
speech integral to criminal conduct.” Stevens, 559 U.S. at 468-69 (ci-
tations omitted). The parties agree that the images proh1b1ted by
the Non-consensual Dissemination statute don’t fit into any of
those unprotected categories—the most notable for purposes here
being the obscenity category. See, e.g., Miller v. California, 413 U.S.
15, 24 (1973)(defining obscéne speech as that which, when taken as
a whole, appeals to the p'f'ﬁrient interest, portrays sexual activity in
a patently offensive way, and has no serious literary, artistic, polit-
ical, or scientific value). i

i

The State alleges, however, that the prohibited images are con-
stitutionally unprotected true threats or fighting words. 'Ihe State
isn’t clear which applies because it conflates two distinct categories
of unprotected speech Speech “qualifies as a true threat if it con-
tains a ‘serious expression of an intent to commit an act of unlawful
violence.”” Relerford 11, 2017 IL 121094 ] 37. Fighting words, on the
other hand, are “those personally abusive epithets which, when ad-
‘dressed to the ordinary citizen, are, as a matter of common
knowledge, inherently likely to provoke violent reaction.” Cohen v.
California, 403 U.S. 15, 20 (1971). The former threatens vmlence ona
listener or third party, while the latter provokes a violent re}actmn
by the listener or third party. Credibly threatening to murder or
beat someone is thus a true threat; hurhng racial slurs at a mmonty
constitutes fighting words. ' |
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In support of whichever argument it makes—and the court }Evﬂl

- consider both—the State asserts several unfounded presumptiéns
First, the State claims that “the dissemination of sexually explmt
images of another without their consent serves no purpose other
than to intimidate the victim.” State’s Response at 10. But that's de-
monstrably untrue, as the facts here attest. Ms. Austin didn’t idis-
seminate Elizabeth’s nude pictures to intimidate Elizabeth; she'did
it to defend herself from Matthew’s slander—to convince friends
and family that Matthew’s philandering, rather than her alleged
craziness and laziness, was the reason for the couple’s broker; en-
gagement. And where Matthew had already labeled her crazy,
those photos were arguably the best evidence to end the argument.
After all, who would believe the conspiracy theories of a crazy(per-
son? Take the more typical scenario, too. A girlfriend texts nude
selfies to her boyfriend who, in turn, shows them to his bud}ches '
The boyfriend has violated the statute, but he did it to brag rather

than to bully. . §

Is non-consensual dissemiriation of prohibited images sometimes
done with the intent to intimidate? Sure. But the statute|here
doesn’t require it. . E

Second; the State alleges non-consensual dissemination of pro-
hibited images “serves no purpose other than to cause fear and suf-
fering in its victims.” State’s Response at 14. Also untrue. What if
the person depicted is an exhibitionist? They may not have con-
sented, but they’re not harmed; they’re delighted by the dlssermna-
tion. Or what if the person depicted is deceased? For example, John
rummages through Grandma’s attic after she dies and comes across
a sketchbook containing nude drawings of Grandma by Grandpa .
The statutory definition of image includes dep1ctlons and portray-
als, which encompass works of art. See Depict, THE AMERICAN HER-
ITAGE DICTIONARY (defining depict as to represent in picture, §culp-
ture, or words). And the sketchbook is hidden in the attic, so the
trier of fact can reasonably infer that Grandma wanted the images
to remain private and never consented to their release. As a %result,
if John shows the artwork to other family members, he viola;ces the
statute. But how has Grandma suffered where she’s dead? |

Again, does non-consensual dissemination of prohibited i images
sometimes cause fear and suffering, To be sure. But again, the statute

ne1ther inquires into nor requires any such harm. 1
[
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a. TrueThreats - :

After asserting the above presumptions, the State cites Virg§inia
v. Black, 538 U.S. 343 (2003), which illustrates the constitutional peril
of presumptive harm or purpose. In Black, the Supreme Court ana-
lyzed a Virginia law that criminalized cross burning with the i mte_nt
to intimidate, but where the mere act of cross burning was przma
facie evidence of intimidation. Id. at 347-48. Cross burning has long
been used to intimidate, as in the case of the Ku Klux Klan burning
it in the front lawn of a home. Id. at 365. Because of that ”longg and
pernicious history as a signal of impending violence,” the Court
wrote, Virginia could constitutionally prohibit cross burning when
done with the intent to intimidate. Id. at 362-63. But presummg in-

tent to intimidate from the mere act of burning a cross is another‘
thing. ‘

The Virginia statute’s prima facie evidence provision created%l are-
buttable presumption that any time a cross was burned it was§w1th
the intent to intimidate. Id. at 365. Conviction was thus permitted
inall cross-burning cases where defendants exercise their constitu-
tional right to not present evidence to rebut the presumption ¢ of im-
proper purpose. Id. Even where defendants present a defense, the
rebuttable presumption “makes it more hkely that the jury wxl}l fmd
an intenit to intimidate regardless of the particular facts of the case.”
Id. By far the biggest problem with the prima facie evidence provi-
sion was its infringement on protected speech. To be sure, |cross
burning has a long history of being used to intimidate. Yet}cross
burning has other purposes, like symbolizing an 1deology%—-—the
Klan burns it at their meetings to symbolize common purpose—
and artistically depicting history, as in the movie Mzsszss:ppl éBurn-
ing. Id. at 365-66. Both are constitutionally protected uses ofg Cross
burning that cannot be chilled or stifled, as a result of which the
prima facie evidence provision was unconstitutional on its fac?. Id.

Sure, Black is distinguishable. Black permits criminalizing histor-
ically intimidating speech when done with the purpose to intimi-
date; the Non-consensual Dissemination statute cmmnahzes un-
threatening speech that has no violent history when done f?r any
purpose whatosever. So if it can’t be done in Black, how can it be
done under the statute here? To be sure, disseminating the plctures
can cause the persons depicted to suffer embarrassment and ridi-
cule, but there is no threat of actual and unlawful violence. See, e.g.
Relerford II at q 38 (pointing out that the State offered “no cogent
argument as to how a communication to or about a person that neg-
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ligently would causé a reasonable person to suffer emotional d1s-
tress . .. constitutes a "serious expression of an intent to- comrm{t an
_act of unlawful violence'”). Even if suffering embarrassment and
ridicule is sufficient to constitute a true threat, the statute doésn 't
require proof of intent to inflict that harm. Rather, as the State
points out, the statute presumes ill intent. Under Black, that's a .

problem.’ ‘ 1

Also, "as in Black, the Non-consensual Dissemination statute
chills protected speech. For example, what if the pictures dep1ct
sexual activities on school grounds between a principal and her un-
derling —as allegedly occurred in one of the cases cited in the State s
Response—or in the Oval Office between the President of the
United States and his intern? Dissemination of those i images would
probably serve “a lawful public purpose” and be thus exempt from
criminal liability. 720 TLCS 5/11-23.5(c)(4). Yet the exemphons are
affirmative defenses that must be raised by defendants and deemed
applicable by a jury. Tolbert, 2016 IL 117846  14. So.just Jike the
rebuttable presumption clause in Black, the exemptions here aren't
raised unless defendants forego their constitutional right to not pre-
sent evidence; juries can still disregard the affirmative defense and
convict based on protected speech; and protected speech will thus
be chilled by fears of prosecution and conviction.

i
i

The Non-consensual Dissemination statute is not aimed af! true
threats. If it were, it would be unconstitutional pursuant to Blgzck.

.‘b. Fighting Words o f

In RAV. v. City of St. ‘Paul, 505 U.S. 377 (1992), the Supreme
Court considered whether a cross burning statute was con‘shtu-
tional where it was limited to conduct amounting to ﬁghnng
words. (Maybe this explains why the State conflated the categories
of true threats and fighting words: Both can apply to the ZSame
speech.) Initially, the Court noted that even speech that may be reg-
ulated because of its constitutionally proscribable content 1s not
“entirely invisible to the Constitution.” Id. at 383. So “[t]he gévern—
ment may not regulate use based on hostility —or favontlsn;\-—to-
wards the underlying message expressed.” Id. at 386. For example,
the government can outlaw slander, but it can’t outlaw only slander
against the government. Id. at 384. Likewise, the St. Paul ordmance
was facially unconstitutional because it didn’t prohibit all hghtmg
words, but implicitly targeted only those that “insult, or provoke
violence, “on the basis of race, color, creed, religion, or gendeir.’” Id.
at 391. And that is both a content- and viewpoint-based restriction
of speech in violation of the First Amendment. Id. at 391-92. !
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In RA.V.,, the Court also disregarded any distinction betw;een

the type of speech being regulated, on the one hand, and the i m]ury
caused on the other. Justice Stevens’s concurrence asserted thatf the
challenged ordinance “regulates speech not on the basis of its sub-
ject matter or the viewpoint expressed, but rather on the basis of; the
harm the speech causes.” Id. at 433 (Stevens, ], concurring) (empha-
sis in original). But that's wordplay, the Court held. What diffeg'en-
‘tiates the harm caused by the prohibited speech from the h{arm
caused by other fighting words is the distinctive idea being con-
veyed by the distinctive message. Id. at 392-93. Racial slurs fnay

" cause more harm than insulting your mother, but that's because ra-

cial slurs are a more odious type of fighting words than mother
jokes,

Though dxstmgmshable much of R.A.V. applies here. Firstiand
‘most obviously, the N on-consensual Dissemination statute does
not target fighting words. The State claims that because the prohlb-
ited images injure the person depicted, they are fighting words, But
fighting words injure or provoke violence in the audience of the
speech, not the subject of the speech. And the audience—those who

" see naked or sexual pictures—are rarely mjured orincited to v1olent
reaction. : :

Second, even if the prohibited pictures are fighting words,}{ they
aren’t always prohibited. Remember, no crime occurred here when
Elizabeth first sent the nude pictures to Matthew. So why can Ms.
Austin be prosecuted for defending herself from slander by show-
ing someone Elizabeth’s nude picture, but Elizabeth can’t be i:ros- )
ecuted for intentionally disseminating the same picture to Mat-
thew? Or, to change the facts a bit, why can Elizabeth send the pic-
tures to Matthew to attempt to entice him out of his rela’aoxl'tshlp
with Ms. Austin, but Ms. Austin cannot, upon discovering the pic-
tures, show them to Elizabeth’s husband to shame her into staying
away from Matthew? This is thus a forbidden viewpoint—baséd re-
striction. R.A.V. was clear: The government “has no such authority
to license one side of a debate to fight freestyle, while requin'ﬂg the
other to follow Marquis of Queensberry rules.” Id. at 392.

The Non-consensual Dissemination statute is not aumed at
fighting words, If 1t were, it would be unconstitutional pursuant to
RAV. ‘ |

' E
4. May The State Still Restrict The Targeted Spe:ech7

Restricting the dissemination of nude or sexual images st111 com-
plies with the First Amendment, the State next argues, because
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those images are not of legitimate concern to the public. In suppiort,
the State equates the statute to the civil tort of public disclosure of
private information. ;

In Green v. Chicago Tribune Co., 286 Tl App. 3d 1 (1# Dist. 1996),
the Appellate Court discussed the public disclosure tort. To prevail,
the plaintiff must prove the defendant (1) publicized (2) the plhin-
tiff’s private, not public, life, and that the matter publicized was (3)
highly offensive to-a reasonable person and (4) not of legitimate
public concern. Id. at 5. Thus, the Chicago Tribune could be held
liable for entering a dying child’s hospital room without pemus—
sion, photographing his dead body, overhearing his mother whis-
per her last words to him, and subsequently publishing the pictures
and the mother’s last words in its newspaper. Id. at12-13.

Compare those tort elements to the Non-consensual Dlssen%ma-b
tion statute. The tort requires broad dissemination to the pubhc at
large, RESTATEMENT (SECOND) OF TORTs § 652D comm. a, orito a
group with a special relationship to the plaintiff, like all fellow;em-
ployees. Miller v. Motorola, Inc., 202 TlL. App. 3d 976, 980-81 (1=t Dist.
1990). In Green, for example, the pictures and last words were pub-
lished in a newspaper with massive circulation, which was s;ufﬁ-
cient to meet the first tort element. 286 Ill. App. 3d at 6. The statute
here, on the other hand, requires only dissemination to one person

Second, the fourth tort element expressly excludes matters of
public interest. Green, 286 Ill. App. 3d at 5. The burden is thus on
the plaintiff to negate dissemination for a public purpose. The stat-
ute here makes public purpose an affirmative defense, though

which shifts the burden of proof to the defendant. ;

Third, and most obvious, the tort only results in a money judg-'
ment for broadly publishing private facts. The statute here pemuts
imprisonment for showing one person a picture, ;

- The State also cited Gilbert v. Medical Economics Co., 665 F.Z’H 305
(10% Cir. 1981), the facts of which undermine the State’s positic{an In
Gilbert, the plaintiff was a doctor whose name, photograph and
other personal facts were published as part of an article about fwo
cases in which the doctor appeared to have committed malprachce

© Id. at 306-07. Though the 10% Circuit held that non—newsworthy pri-
vate facts are not protected by the First Amendment, newsworthy
private facts do enjoy such protections. Id. at 308. And, as relevant
here, the court noted that the plaintiff's photograph ”strengthened
the impact and credibility of the article,” id., just as Ms. Austin’s
dissemination of Elizabeth’s texts and pictures undoubitedly

f
.
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proved to all recipients that Matthew had lied about the cause of
the break up. A picture is, after all, worth a thousand words. {

Green, Miller v. Motorola, and Gilbert all relied on the tort of pub—
lic disclosure of private information as proposed in RESTATEM?NT '
(SECOND) OF TORTS § 652D (1977). A quick look at § 652D dempn-
strates the tenuous nature of using a civil tort to validate a criminal
statute. “This Section provides for tort liability involving a ]udg-
ment for damages for publicity given to true statements of fact,” the
Special Note reads. “It has not been established with certainty tihat
liability of this nature is consistent with free-speech and free-press
provisions of the First Amendment to the Constitution.” Id. This
uncertainty is exacerbated where the Supreme Court has dxsa—
vowed any notion that its proscription of limited areas of speech—
like fighting words and true threats—establishes “a freewheehng
authority to declare new categories of speech outside the scope of
the First Amendment. Stevens, 559 U.S. at 472. So if a type of
speech—like showing someone truthful, if private, nude or sexual

* images—is not already proscribed, it’s not likely to be proscnbed '
anytime soon. }

To the contrary, the Supreme Court Court has repeatedly}[re-
fused “to answer categorically whether truthful publication may
ever be punished consistent with the First Amendment.” Bartmckz
532U.S. at 529. The Court has, however, consistently refused to 1;ec—
ognize a privacy restriction on truthful speech. In Florida Sta(r .
B.J.F., 491 U.S. 524, 527 (1989), a Florida rape shield law made it
unlawful for a newspaper to print or publish the name of a sex as-
sault victim. Id. at 526. A newspaper trainee lawfully obta.med an
unredacted police report of a rape. Id. at 527. The newspaper
printed a brief article about the incident, including the victim's full
name. Id. The victim sued under the rape shield law; the newspasper

- defended by claiming the imposition of sanctions under the law of-
4 fended the First Amendment. Id. at 528. The trial judge denied 'the
newspaper’s motion for directed verdict, holding the statute struck

an appropriate balance between the victim’s privacy rights and, the

First Amendment rights at issue. Id. The judge then directed verdict

~ against the newspaper and in favor of the victim on the i issue of

liability. Id. at 528-29. The Florida Appeals Court affirmed; the State

-Supreme Court denied discretionary review; and the United States

Supreme Court reversed. Id. at 529, “ [Wlhere a newspaper has pub-

lished truthful information which it has lawfully obtained, purush-
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ment may lawfully be imposed, if at all, only when narrowly|tai- .
lored to a state interest of the highest order;” and that wasn’t pre-

sent in the case. Id. at 541. ‘ . g

Nor is Florida Star an outlier. In Cox Broadcasting Corp. v. Cohn,
420 U.S. 469 (1975), the Court reversed a civil damages awiard
agamst a newspaper that had published the lawfully obtamed
name of a rape-murder victim. In Oklahoma Publishing Co. v. (%kla- '
homa County District Court, 430 U.S. 308 (1977), the Court found pn-
constitutional a trial court’s order prohibiting a newspaper from
publishing the name and photograph of a child involved in a ]uve-
nile proceeding. In Smith v, Daily Mail Publishing Co., 443 U. S 97
(1979), the Court found unconstitutional the criminal prosecuhon
under a state statute of two news agencies that had lawfully job-
tained, and then published, the name of a juvenile court defendant.
Finally, in Bartnicki, 532 U.S. at 517-18, the Court held that the First
Amendment precluded civil liability for breach of privacy where a
- radio station broadcast tapes of illegally intercepted cell phone con-
versations concerning a matter of public interest where the radio
. station, though aware of the illegal interception, was not party to
any illegal activity. : |

The Court has thus invalidated a string of laws profectingithe
privacy of rape victims, juveniles, and those illegally spied uéén.
How is Elizabeth’s privacy interest in a nude image she created and
initially disseminated more sacrosanct than a rape victim's privacy

interest? , f

) The Court has thus far only recognized limited civil recourse,
~ which highlights the constitutional infirmities of the Non-conéen—
sual Dissemination statute. In Cohen v. Cowles Media Co., 501 U.S.
663, 665 (1991), the-Court held the First Amendment didn’t pre-
" clude suing a newspaper under a theory of promissory estoppel
where the newspaper breached its promise to keep an informant’s
name private in exchange for information. The reasoning was sxm«
ple: Laws of general application don’t violate the First Amendment
just because they have an incidental effect on reporting the news
Id. at 669. Same goes for speech restrictions, where “burning a ﬂag
in violation of an ordinance against outdoor fires could be pumsh-
able, whereas burning a flag in violation of an ordinance agaimst
dishonoring the flag is not.” R.A.V., 505 U.S. at 385. But suing +-or
prosecuting —based on contract theory requires proof of a meetmg
of the minds or detrimental reliance on a promise of privacy. That’ s
not required by the statute here.

SUBMITTED - 3727975 - Criminal Appeals, OAG - 1/29/2019 5:03 PM A28



SUBMITTED - 3727975 - Crim

21 ‘ Y 16 CF 935

mninal Appeals, OAG - 1/29/20'19 5:03 PM A29 B . !

123910

Take away the tort justification and what's Jeft is the State’sé ar-
gument that “the First Amendment tolerates the regulation of jthe
public disclosure of private information where that mformatlon is
not of legitimate concern to the public.” State’s Response at 14. But
the whole point of the First Amendment is that the govemn%ent
doesn’t get to decide what speech is important and what isln t.
There is no “test that may be applied as a general matter to permit
the Government to imprison any speaker so long as his speech is
deemed valueless or unnecessary, or so long as an ad hoc calculus
of costs and benefits tilts in a statute’s favor.” Stevens, 559 U. S. at
471. After all, “[m]ost of what we say to one another lacks rehgui)us
political, scientific, educational, journalistic, historical, or arhshc
value’ (let alone serious value), but it is still sheltered from Govern-

ment regulation.” Id. at 479 (emphasis in original). |

The speech targeted here enjoys First. Amendment protections.

5. Content-Based Free Speech Analysis %

”Content—based laws—those that target speech based on its c‘om-
municative content—are presumptively unconstitutional and may
be justified only if the government proves that they are narrowly
tailored to serve compelling state interests.” Reed, 135 S. Ct. at 2226
This is usually referred to as strict scrutiny. And the State argues
the Non-consensual Dissemination statute survives strict scrutmy

S

a. IsThere A Compelling Interest? ;

The State. claims the Non-consensual Dissemination statute
serves a “compelling government interest in protecting the health
and safety of the victims.” State’s Response at 16. In support* the
State cites New York v. Ferber, 458 U.S. 747 (1982), in which the State
claims the United States Supreme Court “held that content—based ‘
restrictions on child pornography satisfy strict scrutiny.” State’ s Re-
sponse at 17. But that's wrong. In Ferber, the Court never reached a
strict scrutiny analysis. Rather, the Court held that—like true
threats, fighting words, and obscenity already discussed above—
child pornography is not entitled to First Amendment protectlon

Ferber, 458 U.S. at 765. %

In Ferber, the Court cited five reasons why child’ pornography
didn’t merit First Amendment protection. First, states have long
been recognized as having a compelling interest in protectmg the
physical and emotional well-being of minors, and using children as

i
the subjects of pornography harms their physiological, emotxonal
and mental health. Id. at 756-58. Second, the distribution of <’:h11d
pornography is intrinsically related to the sexual abuse of minors

H
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in two ways: One, it creates a permanent record of their abuse; a}md
two, the production of child pornography, and thus the abuse of
the minors depicted, will continue if distribution is not prolublted
and prevented. Id. at 759-61. Third, by taking away the eccnormc
motive for producing child pornography, the abuse of the chdd]:en
involved in its production ends. Id.-at 761-62. Fourth, “the valuie of
permitting live performances and photographic reproductions of
children engaged in lewd sexual conduct is exceedingly modest.”
Id. at 762. If needed for artistic purposes, the Court noted, someone
over age 18 could be used. Id. at 763. Fifth, “because it bears so héav-
ily and pervasively on the welfare of children engaged in its pro-
duction,” finding no First Amendment protection for child porﬁog—
raphy is compatible with the Court's )unsprudence on proscnbed
speech. Id. at 763-64.

None of those justifications apply here. First, no minors are pro-
_tected by the Non-qonéensual Dissemination statute, which! ex-
pressly.applies only to those pictured who are over 18 years of age.
720 TLCS 5/11-23.5(b)(1)(A). The compelling government interelst in
preventing the exploitation of minors—those who by legal defini-
tion need protection from exploitation—doesn't extend to prevent-
ing exploitation of adults.

Second, the non-consensual dissemination of prohibited iﬁ\iages
under the statute is not intrinsically tied to the production of those
images. Child pornography cannot be produced without abus1fng a
child; child pornography can thus be banned so children don'’ & suf-
fer abuse in its production. The images at issue under the statute, '
though, are willingly produced by consenting adults. é

Third, there is no economic motive targeted by the Non:icon-
sensual Dissemination statute. Rather, the State argues, the -
statute is directed at dissemination motivated by revenge, in-
timidation, or humiliation—though no such illicit motivation is
mentioned in, or required by, the statute.

Fourth, sexually explicit pictures of children are far deferent
from sexually explicit pictures of adults. The Court has repeat-

- edly held that, where the subjects are adults, non-obscene nude
or sexually explicit photos, videos, drawings, paintings, and the
like enjoy the full protection of the First Améndment. Plafyboy
Entertainment Group, 529 U.S. at 811 (where sexually explicit
programming wasn't alleged to be obscene, “adults have al con-
stitutional right to view it” and Playboy has the First Amend-
ment right to transmit 1t)

i
[
|
i
b
{
H
i
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Fifth, the Non-consensual Dissemination statute doesn't bear
“heavily and pervasively on the welfare of children engaged in
its production.” Ferber, 458 U.S. at 763-64. Again, by its terms
the statute doesn’t apply to children. And prohibiting non—lob-
scene nude or sexually explicit images is incompatible with the
Court’s First Amendment jurisprudence on proscribed speech
Miller v. California, 413 U.S. at 27 (holding that no one can be prose-
cuted for showing obscene materials unless the materials deplct

“patently offensive ‘hard core’ sexual conduct specifically defined

i

by the regulating state law, as written or construed”). )
¥

Compare Perber to Ashcroft v. Free Speech Coalition, 535 III .S.

234 (2002). In Free Speech Coalition, the Supreme Court exam-
-ined a statute that prohibited sexually explicit images that p pur-
ported to depict minors, but were produced without any children.
Id. at 239. By its terms, the Court noted,.the statute cmmhal-
ized ‘Renaissance pamtmgs depmtmg scenes from classical i my-
thology and movies, “filmed without any child actors, if a jury
believes an actor ‘appears to be’ a minor engaging in actual or
simulated . . : sexual intercourse.” Id. at 241. Neither involves
actual chﬂdren s0 no children are harmed in producing the|im-
ages. Id. Still, Congress found those materials pose a harm to
children because they may be used to goad children into sexual
activity and they may arouse pedophiles. Id. Yet these proposed
harms, unlike those justifying the proscription in Ferber, sprmg
from the content—rather than the production—of the i 1mages

- Id. at 242. What's more, pedophiles may use “cartoons, v1deo
games, and candy [to lure children,] yet we would not expect
those to be prohibited because they can be misused.” Id. at 251
The Court struck down the statute because “[t]he mere tendency

- of speech to encourage unlawful acts is not sufficient reason for
banning it.” Id. at 253. ;
Ferber and Free Speech Coalition thus illustrate how narrowly the
Supreme Court defines unprotected speech and compelling gov-
ernment interests, which does nothing to save the broadly drafted

statute here, - 3

Continuing to insist that the Non-consensual Dlssemmatmn
statute targets revenge porn, though, the State makes unsubstanti-
ated claims about the effects of the targeted speech. Revenge porn,
the State claims, “creates in its victims a pervasive fear of unlawful
violence, ... causes significant emotional distress. .., and can! pose
serious physmal risks, including suicide, . . . attacks by third partles
who view the disseminated images[, and it has been used to coerce

i
H
H
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victims to endure domestic violence, rape, and unwilling parﬁcfpa—
tion in the sex trade.” State’s Response at 17. No source is cited to
substantiate the existence and extent of these dangers, though. The
claims are little more than speculation. The State has thus not
shown “an 'actual problem’ in need of solving” and the need to c;ur-
tail free speech to actually solve the identified problem. Brown v.
Entertainment Merchants Ass'n, 564 U.S. 786, 799 (2011). Leglslatlve
and acadeinic predictions of harm do not show a compelling éov-
ernument interest; only unambiguous proof will suffice. Id. at 799-
800. S ‘ §
Even if what the State claims is true—many who see the pr01;1ib~
ited images will be driven to break the law —that’s nota compelling
reason to ban dissemination of the images. Remember, the clalm
that virtual child pornography only “whets the appeétites of pedo-
philes and encourages them to engage in illegal conduct,” wés—- .
even if true —insufficient justification for a statute. Free Speech Con- -
lition, 535 U.S. at 253. Same here. No one is harmed in the malgmg
of the images. And if someone is harmed in their dlssemma’aon,
then Illinois already has laws pumshmg intimidation, extortion, do-
mestic violence, sexual assault, eavesdropping, and the like.

Another problem with the State’s claim that the Non—consenfsual
Dissemination statute targets revenge porn is that no illicit mc%tive
is required to violate the statute. Remember the fate of the croSs
burning statute in Black? 538 U.S. at 365-66 Motive matters when
the government seeks to suppress any speech of any kind. Yet the
statute here wholly disregards motive. So revenge pom-—as it's -
commonly understood-—1s but a small part of the speech targjeted
by the statute. :
i

Consider actions punishable by the Non-consensual Disserﬁina-
tion statute. Here, for example, Ms. Austin is being prosecuted for
sharing pictures she lawfully received to defend herself from ?lan-
der. She could also be prosecuted, the State contended, for showing
Elizabeth’s husband the pictures to inform him of the affair. Where
is the government’s compelling interest in restricting speech tojper-
mit slander and to shield extramarital affairs?

PRPASVS. -

Ponder, too, the artistic implications. Those racy plctures
Grandpa drew of Grandma discussed above? The State argued that
disseminating the drawings—including selling them as part of the
estate sale—may violate the statute, Even if Grandpa was Pablo Pi-
casso or—as in the dissemination of the secretly and pnvately cre-
ated Helga Paintings— Andrew Wyeth '
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On the other hand, what if a statute prohibited dissemination—
whether by word of mouth or the Internet—of a person’s past sex- .
ual promiscuity (President Clinton), criminal record (Pee-wee Her—
mann), racist (Paula Deen) or sexist (Sen. Al Franken) comments,
radical political views (Alger Hiss), or reputation for dishonesty
(President Nixon)? Millions have suffered embarrassment, huxruh
ation, job loss, and social ostracism when their secrets got out, but
the First Amendment protects the right to truthfully spread those
secrets, even if the subject isn’t already famous, The government,
likewise, has no compelling interest in shielding those secrets from
employers and neighbors. How is revenge porn any different?|Be-
cause it is pictorial and thus more convincing than a whisper?

By not also outlawing oral or typewritten dissemination of pri-
vate secrets; however, the Non-consensual Dissemination statute is
underinclusive, which belies its claimed justifications. In Brown,|564
U.S. at 789, the state banned children from purchasing violent video
games. The state claimed the ban served a compelling interest in
preventing the harm caused to minors by violent video games, Id.
at 799. But the state didn’t ban oft-violent “Saturday morning car-
toons, the sale of games rated for young children, or the dlstnbu-
tion of pictures of guns.” Id. at 801-02. That alone was sufflcmrixt to
defeat the statute because “[u]nderinclusiveness raises senous
doubts about whether the government is in fact pursuing the mter-
est it invokes, rather than dlsfavonng a particular speaker or v1ew-
point.” Id. at 802, o

- The same applies to the statute here. If the government h;as a
compelling interest in prohibiting the dissemination of nude or’ sex-
ually explicit images by one party in a relationship, then the gov—
ernment should also prohibit that party from orally descnbmg—-be
it bragging or belittlifig—the other partner’s nude image or %heu
sexual activities together. Words are, after all, an audible depiction.

The State thus offersno compelling justification for the Non-con-
sensual Dissemination statute. ;

o
]
b. Is The Statute Narrowly Tailored? {

Content-based speech restrictions must also be narrowly': tai-
lored to serve the government’s compelling interest. Reed, 135 5. Ct.
at 2231. Turning the requirement on its head, the State claims the
Non-consensual Dissemination statute’s overinclusiveness sup-
ports a finding that the statute is narrowly tailored. f

5
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For examplé, the State discounts the need for a motive elerrient
because requiring proof that “the defendant intended to cause ?lis-
tress to his victim would leave unprotected victims harmed by per-
petrators motivated by a desire to entertain, to make money, or to
gain notoriety.” State’s Response at 18.. There are two problems
with that claim. First, the State presumes the person depicted inlthe
prohibited image is harmed, but the statute requires no such show-
ing. After all, Paris Hilton's career only got better after her sexua]]y
" explicit tapes showed up on the Internet. So by not requiring m]ury
the statute chills speech where no demonstrable or proven harm
occurs. In this way, the statute is overinclusive—and thus not nar-
rowly tailored —because it's preventing speech that doesn’t serve
the compelling interest asserted. Brown, 564 U.S. at 804, Second as
in the numerous examples above, the statute also. punishes certam
artistic expression and innocent spouses. In Black, 538 U.S. at 365-'
66, the Klan could not be punished for burning a crossat one of its
rallies even if a third party inadvertently stumbled across the scene
and was insulted or became fearful; the Klan only violated the stat-
ute when it burned the cross with the specific intent to intimidate a
third party. Motive mattered because it differentiated between t pro-
tected speech and speech with illicit purpose —and the same speech
can be both depending on the motivation. Id. at 366. Again, the %tat-
ute is overinclusive—and thus not narrowly tailored — because it
lacks an illicit motive element. 5
The State also argues that the Non-consensual Dissemination
statute cannot serve the government’s compelling interest if limited
to offenses only by current and former intimate partners, State’s Re-
sponse at 19. Curious, since the State relies so heavily on revenge
porn elsewhere only to now discard this, the central feature of re-
' Venge porn. The State is right, though: “Friends, co-workers, ]and
strangers can inflict just as much harm by publicly dlssemmatmg
private sexual images.” Id. But that assertion only hlghhghts“ an-
other problem with the statute—lts presumption of privacy. i

Both the State and the Non-cqnsensual Dissemination sta:tute
implicitly presume the person depicted intended the image to re-
main private. But conviction can occur where the defendant Yob-
tains the image under circumstances in which a reasonable person
would know or understand that the i image was to remain private.”

- 720 ILCS 5/11-23.5(b)(2)(emphasis added). This is rife with prob-

lems.

o e i n
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One, the statute requires the defendant to speculate on the inner
thoughts of another—"I wonder . . . did she want me to keep thJs
between us?” Guessing wrong can result in three years in pnson

Two, the statute requires no showmg the person depicted actu-
ally wanted the image to remain private; all that matters is whether
a reasonable person would believe they wanted it to remain private.
This, in turn, leads to the default conclusion that of course they
wanted it to remain private, because what reasonable person wants
their naked pictures posted all over the Internet?

Three, the statute presumes a privacy intent where privacy can-
not reasonably be expected. Reasonable expectations of privacy are
thoroughly analyzed in Fourth Amendment jurisprudence, as is the
third-party rule. Under the third-party rule, someone who shares
information with a third party gives up any expectation of pnvacy

' in the shared information regardless of whether she intended the
third party to keep the secret. Carpenter v. United States, 201 L. \Ed
2d 507, 523-24 (2018). Applied here, when a girlfriend texts a nude
selfie to a third party—her boyfriend —she gives up all expectatlons
of privacy in the images. And if she cannot reasonably expect that
the image remain private, then didn’t the act of sharing it in the fust
place demonstrate she never intended the i image to remain private?

 The presumption of privacy thus leads to application of the sftat-’
ute where no actual intention of privacy exists. As with the pre-
sumption of harm and absence of an illicit motive element, this
means the statute is overinclusive and thus not narrowly taﬂored
to serve only the government’s compelling interest. Brown, 564 T U S.
at 804. Nor is the overinclusiveness in combating the govemmeﬁt s -
claimed compelling interest cured by the underinclusiveness ofithe
speech targeted by the Non-consensual Dissemination statute,
“Legislation sitch as this, which is neither fish nor fowl, cannot sur-
vive strict scrutiny.” Id. at 805.

The exemptions, however, are far and away the greatest concern

© with the Non-consensual Dissemination statute. Remember, four
activities are exempt from the speech criminalized by 720 I[{CS

* 5/11-23.5(b). Those activities include dissemination for a lawful
public purpose, 720 ILCS 5/11-23. 5(c)(4), and dissemination of im-
ages involving voluntary exposure in public or a commercial set-
‘ting. 720 ILCS 5/11-23.5(c)(3). Keep in mind, though, the exelgnp-
tons are affirmative defenses. So unless the State’s evidence ralses
the i issue, the defendant must present evidence to raise the afﬁrma—
tive defense before the burden shifts back to the State to dlsprove
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the affirmative defense by proof beyond a reasonable doubt People

H

v. Reddick, 123 T11.2d 184, 195-96 (1988). ;

The Ni on-consensual Dissemination statute thus permits prcése-
cution and imprisonment for disseminating for any reason whatso-
ever any nude or sexually explicit image. The State can prosecute
someone for disseminating prohibited images for a lawful pubhc
purpose—like publishing pictures of a politician and his n'ustress—-
and it's the speaker’s obligation to present évidence that the dls-
semination was for a lawful public purpose. Woodward and Bem-
stein beware. Ms. Austin beware, too, because it's left to a ]ury to
decide whether publicly defending yourself from public slander
serves a lawful public purpose.

Scarier still, prosecution is also possible for dlssemmatmg any
picture or video depicting nudity, including a clipping from Play-
boy Magazine or any one of countless movies or programs broad-
cast on Netflix that depict a bare female breast. Keep in mind,|it's
the speaker’s—not the government's—burden to present at least
some evidence that the depiction was the result of (1) voluntary; ex-
posure (2) in a public or commercial setting. Put another way, the
statute presumes all nude and sexually explicit unages—mcluding
Hollywood movies and famous works of art—are subject to prose-
cution, and it’s the defendant’s burden to prove otherwise.

" Using affirmative defenses to avoid broad apphcauon of the
Non-consensual Dissemination statute—and thereby avoid| re-
stricting protected speech—is fraught with peril because it chﬂls
speech. In Free Speech Coalition, 535 U.S. at 255, the government de-
fended the statute against an overbreadth challenge by argumg the
affirmative defense in the statute merely shifted to the speaker the
burden of proving his speech was not unlawful. That burden s%uft—
ing, the Court wrote, “raises serious constitutional difficulties”| be-
cause it commences only “after prosecution has begun, and! the
speaker must himself prove, on pain of a felony.conviction, that his
conduct falls within the affirmative defense.” Id, And provmg, or
even presenting sufficient evidence to raise—the affirmativel de-
fense is no trivial matter: “Where the defendant is not the producer

_ of the work, he may have no way of establishing the identity . | . of
the actors” or the circumstances under which the prohibited i lmages

were created. Id. .. : ;
§

Same here. How can anyone who comes ‘into possession : lof a
nude or sexually explicit image determine the circumstances under
which it was made, particularly where the statute already mphc-
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itly presumes privacy? Dor't forget the movie The Blair Witch Fro-
ject, which was successful, in large part, because it so realistically
depicted a homemade movie. Imagine trying to prove that it wasn’t
homemade. Most speakers will never take the chance, preferring to
“self-censor rather than risk the perils of trial.” Asheroft v. ACLLI
542 U.S. 656, 670-71 (2004). That chills speech. Black, 538 U.S. at 365
(finding such considerations relevant when determining whether
protected speech is chilled). =~ }

Nor can the State be countéd on to narrowly enforce the N%on~
consensual Dissemination statute to avoid these pitfalls. To the con-
trary, the State has, at every turn, urged a broad reading of the stat-
ute and its authority under the statute. Even were that not the case,
though, “the First Amendment protects against the Govemmer}t; it
does not leave us at the mercy of noblesse oblige. [Courts cannot]up-

‘hold an unconstitutional statute merely because the Government
promised to use it responsibly.” Stevens, 559 U.S. at 480.

So the Non-consensual Dissemination statute restricts an erimtlre
category of protected speech—non-obscene nude and sexually ex-
plicit depictions—because it resembles revenge porn. But "[t]he
[State] may not suppress lawful speech as the means to suppress
unlawful speech. Protected speech does not become unprotected
merely because it resembles the latter. The Constitution requn'es
the reverse.” Free Speech Coalition, 535 U.S. at 255, }.

-
The Non-consensual Dissemination statute, 720 ILCS 5/11-
23.5(b), thus violates the First Amendment of the United States
Constitution and Article I, § 4 of the Tllinois Constitution of 1970
and is facially unconstitutional.

c. Can The Court Avoid A Constitutional Decision? E

Unfortunately, the court cannot construe the Non-conserllsual
Dissemination statute to preserve its constitutional vahdlty A
court “may impose a limiting construction on a statute only 1§ itis
‘readily susceptible’ to such a construction.” Stevens, 559 U.S. at481.
Yet nothing about the statute here can be limited to avoid the} con-
stitutional pitfalls. Sure, disseminate can be construed more
broadly rather than as the State insists, but that does nothu{\g to
avoid the statute’s infringement on artistic speech and an entu'e cat-
egory of protected speech. Nor can the court strike altogether the
inclusion of drawings, paintings, sculptures, and similar art in the
statutory definition of images, which was expanded in the Ieglsla-
five process to include “depictions and portrayals.”

!
i
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Nor may courts rewrite legislation to bring it in constitutioinal
compliance; that's the General Assembly’s exclusive domain.;Id.
And narrowing the Non-consensual Dissemination statute’s scope
requires significant re-writing: an illicit intent element; a require-
ment that the intent of privacy be proven rather than presumed, an
‘actual showing of harm; and moving the affirmative defenses into -
the elements required to be charged and proven.

* The court thus has no means of preserving the validity ofjthe
Non-consensual Dissemination statute,

I Conclusion

Lives are all too often ruined by nine simple words: It seemed
like a good idea at the time. Caught up in the whirlwind of Iove
couples often engage in behavior they soon regret, like making and
sharing nude or sexually explicit images. People are hurt and lives
sometimes ruined when those images become pﬁbhc. The‘Non-gon-
sensual Dissemination statute here—more precisely 720 ILCS 5/11-
23.5(b)—laudably tries to prevent those bad consequences. But a
laudable goal is-not necessariiy a compelling one, and the statute
unnecessarily restricts protected speech by restricting the dxsseml-
nation of constitutionally protected nude and sexually exphmt im-
ages. The statute is thus an unconstitutional content—based re-
striction of speech. Because Ms. Austin cannot be prosecuted for
violating an unconstitutional statute, her Motion to Dismiss is f

é
GRANTE
IT IS SO ORDERED.
DATED thls 8h day of A 77% 2018
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-JOEL D. BERG, Judde  J/

= s B ot g

e ——

S =3727975 - Criminal Appeals, OAG - 1/29/2019 5:03 PM A38 i




