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1 | COUDERT BROTHERS
NALD 8. KATZ (SBN 85713)
2 1 Four Embarcadero Centet, Suite 3300
San Francisco, CA 9411 1-4106
3 || Telephone: (4135) 986-1300
. Telecopies: (415) 986-0320
COUDERT BROTHERS
s || RICHARD A- JONES (SBN 135248)
303 Almaden Boulevard, Fifth Floot
6 ||San Jose, California 951 10-2721
Telephope: (408 297-9982
7 || Teiceopier: (408)297-3191
8 || Amomeys for Defendant. La Ligue
5 Contre Le Racisme Ft I'Anisemitisme
10 UNITED STATES DISTRICT COURT
11 NORTHERN DISTRICT OFf CALIFORNIA
12 SAN JOSE DIVISION
@: 14 || YAHOQ! INC., a Delaware corporation, Case No: C00-21275 IF
15 intiffs,
© Plainties NOTICE OF MOTION AND
@ 16 Vs, MOTION TO DISMISS PURSUANT
TO RULE 12(h)
7| LAy LG
’ 8 s
12 || and L°UNION DES ETUDIANTS JUIFS DE Date: March 26,2001
0 FRANCE, a French association, Time: 9:00a.m.
20 Defendants. The Honarable Jeremy Fogel
21 v
22 NOTICE IS BEREBY GIVEN that on March 26,2001, at 9:00 am., before The
23 Honarable Jeremy Fogel at the U.S. District Court, Northern Disirict of California, San Jose
24 || Pivision, lacated at 280 South First Street, San Jose, California, Defendant L2 Ligue Contre
25 || e Racisme Er L' Ancisemitisme will and heseby does move the Court for an Order
2 Dismissing Plaintiff's Complaint in its entirety for lack of jurisdicrion.
27
28 1 -
Ifh".i!:ﬁﬁ i Casc Na-: C0a-21275 F
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This motion is based an this Notice of Motion and Motion, the Memorandum of
Paints and Authorities conrained herein, the pleadings and papers on file herein, and upon

such other matiers as may be presented ar the Lime of the hearing.

Daed: | 2Je1/er COUDERT BROTHERS
* §

By:

Anomeys for Defendant La Ligue Contre Le
Racisine Ft I’Antisemitisme

3 110N M

Case No.: €00-2175 IF
€ AMINET 171881
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1 {COUDERT BROTH
RONALD S KaTZ (SBN 85713
2 Four F.mb dero Center, Suite 3300
3 || Tefephone &"9%2%5%‘“
ne:
T:%ecopter 986-0320
4
co BROTHERS .
s |IRIC UH?\E.R%TA. JONES (SBN 135248)
303 Almaden Fifth Floor
6 || San Jose, Cal fomu9$llo-272!
Telephone (4083 297-9982
7 Teleoopter (408) 297-3191
¥ ||Ano for Defendant, La Ligu
Contre L Racisme Et I‘Annsemmsme
9
10
11 UNITED STATES DISTRICT COURT
E 12 NORTHERN DISTRICT OF CALIFORNIA
@ 13 . SAN JOSE DIVISION
@ 14
15 || YAHOO! INC., a Delaware corporerion, - Case No: C00-21278 JF
16 Plaintiffs,
' POINTS AND AUTHORITIES IN
17 Vs. SUPPORT OF MOTION TO
DISMISS PURSUANT TO
18 | LA UBCONTRBL% RACISME ET RULE 12(b)
! EMITIS a Freach association,
19 L 3 ON Dsws%l‘UDLANTS JUIFS DE Dage: 26, 2001
20 CE' oF ' Time: 9:00a.m.
21 ’ The Honorable Jeremy Fogel
22
23
2% Defendant La Ligue Contre Le Racisme Et I' Antisemitisme (* LICRA®) hereby
35 moves ta dismiss the Complaint filed by Yahoo!, Inc., pursuant 10 Fed. R. Civ. Proc. 12(0).
26 || Although this motion 18 made more than twenty days after service af the Summons and
27
28 N
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Complaint, this morien is timely because it is made before the Answer or other responsive
pleading. Aema Life Ins. Co v. Alla Medial Services, Inc. (9™ Cir. 1988) 855 F.2d 1470, !

I INTRODUCTION.

Plainiiff \_’abool, Inc. (“Yahoo!) daes not like the decision reached againstitby a
French Court and asks this Court 10 declare the French Court’s ruling null and void. The
French Coust required Yahoa! to take such action as would be required 1o prevent further
violation of French law. Yahoal now brings this action against LICRA and Ca-Defendant
L"Union Des Erudiants Juifs De France seeking to undo the French Court’s nling.

This Court should dismiss Yahoo!'s Complaint against LICRA. because the Court
Jacks personal jurisdictian aver LICRA.? LICRA does not do business in California or the
United States. Its sole contacts with the Unired States, as alleged by Plainiiff, are limited to
sending one “cease and desist” letter to Plaintiff and causing the service of legal process on
Plaintiff in canaeetion with the claims before the French tribunal. While Plaintiff appears to
cantend that LICRA also consented to a forum-selection clause providing for jurisdiction in
this Coutt, that clause cannat be enforced and, in all events, docs not apply in this instance
because the claims at issue are ot the sort of claims contemplated by the alleged forum-
selection clause.

For the reasans set forth more fully below, the Caurt should dismiss the Complaint

against LICRA.

! Plajatiff's Complaint was delivered in France to the part-time president of LICRA, 2
non-profit, valunteer-based French organization at the time LICRA was conducung
elections of its new president. Delays incident to the election and thereafter locanng
U.S. counsel prevenied LICRA from responding 10 the Complaint within 20 days.

2 while this motion is brought by LICRA, the points and awthorities discussed apply
equally to «1 *'Union Des Erudiants Juifs De France.

CascNo.; COOAUTIS T
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1 |11,  ARGUMENT.
2 A.  The Exercisc Of Jurisdiction Is Unreasonable Under A Minimum Contacts
3 Analysis,
4 Plaintiff alleges the following facts in suppart of its claim of personal jusisdiction.
5 « LICRA is a French organization with its principal place of business in Paris,
6 France (Camplaint, §2.);
7 » LICRA once sent a “cease and desist” lemer 1o Yahoo! in Sanva Claga,
2 " California (Complaint, $6(s);
9 « LICRA filed a civil Complaint in Paris, France relaling 1o magcrial viewed in
10 France bin available on Yahoo!’s U.S. services (Complaint, $6(b));
1 « LICRA used the U.S. Depariment of Justice and U.S. Marshal's Office ro
12 serve Complaints and Orders i the Paris Lawsuit on Yahoo! in Santa Clara,
13 Califomnia (Complaint, $6(<));
1 » LICRA squghtand obiained an injuaction ia the Paris Lawsuit that requixes
4 -
15 sctian by Yahoo! in the United States 1o comply with the apder af the French
16 wibunal (Complaiat, $6(4));
7 These facts, even if true, do nof suppart the exercise of jurisdiction aver LICRA. A
l ’ .
18 finding of personal jurisdiction must comport with due process. Where, as here, the
19 Defendant is not a citizen orresideutottheUnitedSms.thejmsdzmal' jctional barrieris
parviculasly high. See Asahi Meal Indusiry Co., Lid v. Sup. Cr. (1987)480U.S. 102,114,
20 - s - -
21 107 S.Ct. 1026 (the “‘unique turdens” placed upon a foreign nationa} defending iself locally
2 nghould have significant weight” in assessing the “reasanableness™ of a local court’s
: exercise of persanal jurisdiction); See also Rano v. Sipa Press, Inc. (9™ Cir. 1993) 987 F.2d
pX] . ] o
2% 580, 588 (“highes jurisdict sonal barries™ required for aliens™)- ‘
Federal courts generally have no broader power OVET persons outside the st 1t
2.55 which they sit than do the local siate courts. Omni Capital Intl v. Rudolph Wolff & Co-.
2
21
28 - -
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Led. (1987) 484 U.S. 97, 104-105, 108 S.Cr. 404, 410. They cannot assert jusisdiction over
defendants who lack sufficient “contacts™ with the forum state.?

The facts asseried by Yahoo! cannot suppart a claim for personal jurisdiction aver
LICRA. In the first place, there isno basis for general jurisdiction. General junisdicrion
occuss where the défendant’s activities within the state are extensive o wide-ranging of
subsiantial, continuous, and sysicmatic. Cornelison v. Chaney (1976) 16 Cal3d 143, 147.
In this case, the activities wwithin the state™ asseried by Plaintiff consist of a leger seat 1@
Plaimtiff in Califomis and the service of papers relating ro the Paris Lawsuit in California.
These activities, limited in time and nature, cannot constituie & basis for general jurisdiction.
Nor is there a basis for limited jurisdiction. Limited jurisdiction may be exercised if
the qualivy and natire of the defendant’s activities are such 1hat the cause of action arises oul
of an act or iransaction completed in the siate, the quality and nawre of activilies indicate
thar the defendant purposely availed himself of the privileges of conducting activities in the
stare, thereby invaking the benefits and protection of its laws, or the state has passed special *
legislation o the subject maver at jssue that supports the exercise of jurisdiction over the
nanresident. McGee v. International Life insurance Co. (1957) 355 U.S. 220, 221-223, 78
S.CL. 199; Creav. Busby (1996) 48 Cal.App 4™ 509. Tf personal jurisdiction is o anach, it
also must be deemed reasonable under the circumstances and be consistent with “fair play
and substantial justice.” Burger King v- Rudzewicz (1985)471 U.S. 462, 476477, 105 sSCr
2174. Itisnotenoughmshowmumcddqmant's actions clsewhere have cansed (or may
in the fiuge cause) ap effect in Califomia. The nanure and effect of the defendant’s

3 Under FRCP 4(k)}(2), 2 federal court may have jurisdiction over a defendant who lacks
sufficient contacts with any onc state, but has sufficient contacts with the nation as 3
whole. Such jurisdiction must <till be consistent with the Constimtion and la.ws_ot' the )
United States and compot with rraditional notians of “fair play and substantial justice.
See DeJames v. Magnlficence Carriers, Inc. 3" Cir. 1981) 654 F.24 280, 26, fn.3. In
this casc, Plainniff selies oo asserted contacts with California, which appear 10 comprise
all conracts by LICRA in the United States.

4~
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relationship to the forum siate may make the exercise of personal jurisdiction unreasonable.
Sibley v. Superior Court (1976) 16 Cal.3d 442, 446.

In this cass, LICRA did not purposely avail itself of the privilegcs of conducting
business in the siate, thereby invoking the benefits and protections of California law.
nstead, LICRA sought the protection and agplicarion of Freach law 10 a California resident

1€ that were sufficient to create 3 basis for jurisdiction, then any person wha files an action

anywhere an carth against a California resident would be subject 10 jurisdiction in
California. Defendant is nat aware of any anthority for such a grand exteasion of this
Court's jusisdiction. Ina somewhat differeat, but analogous context, jurisdiction has been
rejected hased upon participation in legal proceedings giving rise 10 alleged effects in
Califomnia.

1o Edmunds v. Superior Couri (1994) 24 Cal.App4” 221,he appellaie count granted
a writ of mandate directing the wial court fo grant @ Jdefendant anormey's Morion 10 Quash
the Summons and Camplaint against him. The defendant artomey Was from Hawaii.
Plainuff was a California limitﬂl parmership which brought a legal malpractiee acuion
against him. The sramey had represented the pannership in ane Hawaii action and later

assisted in the sale of parincrship real property in Hawaii. The amomey had even traveled to
California vo represent the clict in his deposision. The appellaie court rejected jurisdicrion
over the aomey even though the clahn against him arase out of his represeutation of the
California parmership.

Here, unlike in Edmunds, supra, there is 10 contention that LICRA has ever waveled |
1o or canducted any business in Califarnis, of EVER the United States. fis purpaned CORIACLS
with California are limited 10 sending @ letter to Plaiotiff in Califomia and serving Plaintiff
with papers selating 10 the Paris Lawsuit. These acts caused no effects in Californie- The
effects about which Plainsiff complains result instead from the actions of the French wibunal
which require Plaintiff to take the STeps pccessary 1o avaid fusther violarions of Freach law.
1£ Plaintiff here disputes that ordes, it may challenge itin the forum which issued the order.

- DG
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The burdens imposed on LICRA as an alien Defendant, the minimal nanusc of
LICRA’s contacts with California, and the existence of an altemative and more appropriate
forum all milicase against an assertion of jurisdiction by this Caurt in this case. See Core-
Vent corp. v. Nobel Industries AB (™ Cir. 1993) 11 F3d 1482, 1490 (unreasonable to
exercise personal jurisdicrion aver Swedish Doctors in a defamation action even if Dactors
had “purposcfully integjecred” themselves in California because thelr forum-gelated acts
were minimal, requiring them 10 submit 10 California jurisdiction would impose substantial
burdens on them and would conflict with Swedish savereigaty. and plaintiff had an
alternative forum in Sweden for resalution of the dispute).

B.  The Forum Selection Clauses Do Not Pravide A Basis For Jurisdiction.
Plaintiff elso assens thar persanal jurisdiction is prope ovet LICRA because LICRA
allegedly “consented” 1o jurisdiction in this forum. According to Plainiff, Defendant
wagreed to Yahools Terms of Service, which state thag users agrec 10 *submit ta the personal
and exclusive jurisdiction of the courts Jocated within the county of Sania Clare. California’
1o resolve any claims relating 1a use of the vahoo! sesvice ...~ (See Comgplaing, §{8 and 9.)
Yahaal's “consens™ basis far jurisdiction lacks metit. In the first place, forum-
selection clauses found in conwracts may creatc jurisdiction only where “freely negariated™

and where they “are not anreasonable and unjust™.. The Bremen V. Zapata Off-Share
Co(1972)407US. 1,15,92S.CL 1907, 1916; Burger King Corp. v- Rudzewicz (1985) 4T}
U.S. 462,472, 105 S.Cr 2174, 2182, fo. 14.) Bere, there is no “freely negotiated” fosum-
selection clause. The clause Plaintiff relies on is found in its on-line, boiler-plare “Terms of
Sepvice™. Beyond thay, the grave incanvenience and unfaimess of requiring any dispute
concesning the “use” of Yahoo!’s service 1o be resalved in Santa Clara Caunty compels the
Court to reject the asseried forum-selection clanse as a basis of jurisdiction. Carnival
Cruise Lines, Inc. v. Shute (1991) 499 U.S. 585, 595, 111 S.Ct. 1522, 1528.

More importanidly, the instat lawsuit is not based upon 2 claim relating 10 LICRA's
“usc of the Yahoo! service”. Plaintiff is seeking & judicial determination of the

WWM_
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enforceability of an Order by the French Tribunal based upon Yahao! conduct violating the
law of France. No mauer how freely negonated or objectively reasonable Yahoa!'s forum-
selection clause might otherwise be, it simply does nat apply 10 this dupuxe

n CONCLUSION. |
For the foregoing reasoas, this Court should dismiss Plaintiff"s Complaint in its

cntirety.

Dated: 2/ /el COUDERT BROTHERS

1 By /%///

RICHARD A. JONES e

Auamneys for Defendsnt LaLigue Conrc L
13 Racisme Et I'An Antisemifisme

28
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QQF OF SERVI AX & US.
In Re: Yahoo! Inc. v La Ligue Contre Le Racisme E1 L'*Antisemitisme and
L’Union Des Etudiants Juifs De France
Court: U.S. District Court, Northern District of California
Case No.:  C00-21275 IF

1, Lori F. Hildebrand, hereby declare:

[ am over the age of cightecn years and not a party to the foregoing cause. lam
My bgsiness address is Coudert
Jose, California 95110-272 l.

for collecting 2nd processing

United States Postal Scrvice. Such correspondence

employed in the County of Santa Clara, California.
Brothers, 303 Alinaden Boulevard, Fifth Floor, San
] am readily familiar with my office’s practice
correspondence far mailing with the
is deposited with the United States Postal Service thal same day in the ordinary course of
business.

On February 7, 2001, 1 scrved the anached document rided exactly

NOTICE OF MOTIONR AND MOTION TO DISMISS PURSUANT TO
RULE 12(b);

POINTS AND AUTHORITIES IN
PURSUANT TO RULE 12(b)

by placing a true c0py thereof enclosed in
this dare, following ordinary business practices, addressed as follows:

SUPPORT OF MOTION TO DISMISS

Michael Traynar, &34
e T P
Coole Godwa:d.fl? @
Oue‘gzuitime les 20 Floor
San Francisco, CA 4111-3580
Tele) - (415) 693-2000
Facsimile: 2415) 951-3699

e BT T
PROQF OF SERVICE BY FAX & US. MAlL

SANJOSE 171891
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1 Rabert Vanderet. Esq
Q'Melven LLP
i  fe Jstg;ug?lesogel\ 50071-2899
o Tomene G G
3 Additionally, I caused the above noted documents to be transminted via facsimile 10 the
¢ parties above noted at the fax numbers noted for each..
? Idecureunderpenﬂtyofpmmﬂmtheforegoingismandcorrec!.andmudﬁs
: declaration was executed at San Jose, California on the dawe first herein above wrilten.
10
1 Ton F. Rildebrand
12
13
14
15
16
17
18
19
20
2
2
23
24
23
26
27
28

| PROOF GFSERVICE FAX & US-MAIL
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1 || enforceability of an Order by the French Tribuna! based upon Yahoo! conduct violating the
2 l1aw of France. No mauer how freely ncgotiated or aobjectively reasonable Yahpa!'s forum-
3 |l selection clause might otherwise be, it simply does nat apply 10 this flisPute.
) L CONCLUSION. |
Z For the foregaing reasons, this Court should dismiss Flaintiff's Complaint in its
7 cntirety-
z Dated: Ifenfor — COUDERT BROTHERS
w /(Z% =
1 By: : .
RICHARD A.IONES -
. Amrorneys for Defendanl LaLigue Conurc Le
B Racisme Et I' Antiseunisme
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28 - [
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