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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION
YAHOO! INC., a Delaware corperation, Case Number 00-21275 JF
Plainuff, ORDER DENYING MOTION TO
DISMISS

V.

LA LIGUF CONTRE LE RACISME BT,
L'ANTISEMITISME, a French association. ef al., | [Pocket Nos. 13-15, 24-26, 32]

Defendants

This case presents novel legal 1ssues ansing from the global nature of the [nremet.! See
Reno v ACLU, 521 U.S. 844 (1997) (describing the Interner as a unique and wholly new medium
of worldwide human conumucation) (inlernal citation omned). Defendants La Ligue Contre
Le Rarisme E1 L’ Antisemitisme ("LICRA™) and L'Union Des Eudiants Juifs De France
("UEJF") have abtained a coun order in France which requires Plaintiff Yahoo!, Tne. (*Yahoo!”)
10 “render impossible” access by persons in France to certain conient on servers based in the

United States. Yuhoo! naw seeks i Jdeclararion by this Court that the order of the French court s

"The ~“Intemer” and “World Wide Web' are distincr entities, but for the sake of ssmplicily
the Court will refer 1o them collectively as the “Internet. " Generally, the Intemet is 2
decentralized petwarking system which hinks campuiers and computer networks around the
warld. The Warld Wide Web is a publishing forum consisung of millions of individual web
sites which contain various forms of content (i.¢., text, images, animation, €(c.).
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unenforceable in the United States because it contravenes the Constitution and laws of the
United States. Defendants move for dismissal of this acion on the ground that this Court lacks
personal jurisdiction over them See Fed.R.Civ P 12(b)(2) The Court has read the inoving and
respanding papers and has considered the oral arguments of counsel presenied on Monday, April

9,2001. For the reasons set forth below, the motion will be denied.

1. BACKGROUND

LICRA and UEIF are ciuzens of France. Yahoa! is a corparahion organized under the
laws af Deluware with its principal place of business i Santa Clara, Califomia. Yahao! 1san
Internel service pravider which aperates various Intemet web sites and services which end-users
can access at the Unifarm Resource Lacater (“"URL") “hup:/iwww yshoo com.” Accarding to
Yahoo!'s complaint, Yahao! services ending in the suffix, “.com”, without an associaled country
cade as a prefix or exiension (collectively, “Yahoo!'s U.S. Services"), use the Enghsh language
and targel users who are residents of, unlize servers based in and operate under the laws of the
United States. Yahoo! subsidiury corporations operate regtonal Yahoo! siles and services in
wenty (20) other countries, including, for example, Yahoo! France, Yahoo! Jadia, and Yahaa!
Spain. These regional web sites contan ‘he host country’s znique iwa-letter code as gither a
prefix or a suffix in thewr URL (e g, Yahoo! France 1s found a1 hup-/www yahoo Ui and Yithoo!
Korea a1 hup:/www vawokr). Yahoo! alleyes that al) of us regional sites use the lacal region’s
primary lunguage, target the local citizenry, and operate under local laws.

Ceriain services provided by Yahoo! atlow end-users (o post materials on Yahoo! servers
which then can be accessed by end-users at Yahoo!'s Internet sites. As relevant here, Yahoo!
end-users are able 1o post, and have in fact posied, highly offensive matter, including Nazi-
related propaganda and memorabilia, the display and sale of which are iliegal in France. While
Yahoo! svers tha its French subsidiary sites do not permut such postings, Yahoo!'s U S.-based
site ending w1 ".cam” docs not nupose such i restriction because 10 do so might infringe upon the
First Amendment to the United States Constitution. End-users in France are able 10 access
Yahoo!'s U S. services via the web site Jocated at www yahoo.com.
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Ou or about Apnil S, 2000, LICRA sent a cease and desist” letter 1o Yahoo!'s
headquarters in Santa Clara, Califormis, stuling that “unless you cease presenting Nazi abjects for
sale [on the U S. Auction Site] within 8 days, we shall size [sic] the competent jurisdiction to
farce your campany to abide by [French] law.” Defendants then employed the United Staies
Marshal’s Office to serve process on Yahoo! in California and filed civil complaints against
Yahoo! in the Tribunal de Grande Instance de Panis (the “French Court™) for alleged violation of
a French eriminal statute barmng the public display in France of Nazi-related “uniforms, msignia
or emiblems™ (the “Nazi Symbols Act™). See Le Nouveau Code Penal Art. R.645-2. On May 22,
2000 the French Court issued an order (the “French Order™) directing Yahoo! 1o “take 2l
necessary measures” 10 “dissuade and render impossible™ any access via “yahoo.com” by [ntemet
users i France 1o the Yahoo! Internel auction service dispiaying Naz artifacts. (See Complaint,
Exhibit A: Translated Copy of May 22 Qrder.) On November 20, 2000, the French Court
~reaffiymed” its Ovder of May 22 and direcied Yahoo!, inter alia, to 1) re-engineer its content
servers in the United States and elsewhere {0 enable them 1o recognize French Internet Protocol
(1P} uddresses and block access 1o Nazi material by end-users assigned such 1P addresses; 2)
require end-users with “ambixuous” 1P addresses 10 provide Yahoo! with a declaration of
nutionality when th2y arnve a: Yahoo!'s home page or when they initiale any search using the
word “Nazi™: and 3) comply with the Order within three (3) months or face a penalty of 100,000
Francs (approximaiely U.S. $i3,300) for each day of non-compliance. The Court denied
Defendanis’ request to enforce 1ts Qrder or impase any penalties directed at Yahoo! Inc. aganst
Yahoo! France Thereafter, Defendanis again utilized the United Srates Marshal’s Office to

serve Yahoo! in Santu Clara with the French Order?

*Refore addressing the junsdictional issue presented by Defendants’ mation, the Court
must consider whether this case presents a “case or camroversy” which is ripe for adjudication
US. Const., Art. [Il  Althaugh Defendants have not yet sought 1o enforce the Freach QOrder in
the United States. the Court concludes thut, us 1s discussed i more detai) below, Yahoo!
nanetheless faces unmediate and ongong conscquences because of its refusal to comply with
that Order. Withaut sn cxpeditious means for detennining whether the French Order is
enforceable in the United Stajes, Yahoo! must either comply with the Order or face the daily
accumulation of penalties against it, subject 10 an uncertain legal outcome if and when

3
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] II. LEGAL STANDARD

2 Where no upplicable federal stajute mdicutes othenwise, a distnct count has personal

3 || jurisdiciion aver a nonresident defendant to the extent that the law of the forum state

4 I constitutionally provides. See Daty Disc. Inc. v. Systems Tech. Assoc., Inc., 557 F.2d 1280, 1286
5 | (9th Cir. 1977). Califorma law permits courts 1o exercise junsdiction o the full extent

6 I aurhorized by the Due Process Clause of the Fourtcenth Amendment 1o the United Siates

Constitution. See Cal. Civ Proc Cade § 41010, Datu Disc, 557 F.2d at 1286 n.3. The Due

o0 ~d

Process Clause, in tura, has been interpreied o autharnize the exercise of personal jurisdiction

y | over a nonresident defendant if that defendant has “minimum contacts™ with the forum state such
10 { thay maintenance of the swt “does not offend “traditional notions of fair play and substantial
11 | justice.” See Iniernational Shae Co. v. State of Wasluugion, 326 US. 310, 316 (1945) (ciunon
12 § owminted); see also Data Disc, 557 F.2d at 1287,
13 Personal jurisdiction aver a nonresident of the farum state can be exther “general™ or
14 || "specufic.” If the nonresident defendamt’s conacs with the forum state are “substantial” or
15 || ~continuous and systematic,” the defendan: 1s subject to “general junsdiction” in the forum stale
1G || even if the cause of action is unrelated 10 the defendant’s activities within the state. See
17 || Helicopreros Nuciuacdes de Colombia, 5.4 v Hull, 466 U.S 408, 416 (1984);, Duta Disc, 5487
18 | F.2d a1 1287, Where the defendant’s acuvitizs within the forum arc not so pervasive as 1o

19 [| subjeet it to general junisdiction, the defendant still may be subject 1o specific jurisdiction

20 || depending upon the neure and quality of its contacts in relation 1o the cause of action. See Data
11 | Dise, 557 F.2d a1 1287 (emphasis added) The Caur of Appeals for the Ninth Circuit applies @

22 |i three-part test to determiine whether a court may exercise specific jurisdiction 1) the nonresident
23 || defendant must do some act or consummale same wransaction within the forum or perform some

24 { act by which the defendunt purposefully avails uself of the privilege of conducting acnvities in

Defendants take steps 1o enferce the Order in the United States. The coercive effect of such a
27 || siwation 1s seif-evident, this would appear tu be a classic example of a situation in which

" 1 declaratory reticf would clarify the present and angoiny rights and obligations of the parties.
28 | Accordingly, the Court concludes that this case is ripe for adjudication.

4
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1 I he forum, thereby invoking the benefits and proiection of its laws; 2) the claim must be onc

2 || which arises out of or results from the defendunt’s {orum-related activities; and 3) the exercise of
3 | jurisdiction must be reasonuble. Sew Hancroft & Musters, Inc. v Augusta Natioaal Inc, 223 F.3d
4 | 1082 (Sth Cir. 2000); Panavision Int’l, L.P. v. Toeppen, 141 F.3d 1316, 1320 (Sth Cir 1998);

s | Cybersell, inc. v. Cybersell, Inc., 130 F.3d 414, 416 (91h Cir. 1997).

6 When a nonresident defendani raises a challenge to personal junsdiction, the plaintiff

7 I bears the burden of showing that jurisdiction is proper. See Decker Coal Co. v. Commonwealth

8 ( Edison Cu., 803 F.24d 834, 839 (Yih Cir. 1980). In the context of a mation 10 disnuss based upon
9 | pleadings and affidavits, the plainiff nay meet this burden by making a prima facie showinyg of

10 | personal jurisdiction. Sae Metropoluan Life Ins. Co. v. Neaves, 912 F.2d 1062, 1064 n.1 (%1h

11 I ¢ir. 1990); Data Disc, 557 F.2d a1 1285. In determining whether the plaintiff has made a prima

12 ¥ facic showing, any doubt 1s resolved in the plauntff’s fuvor See Metropolitan Life, 912 F.2d a1

13 1064 n 1.

{4

15 111. DISCUSSION

16 Yahoo! appropriatcly does not argué that this Court has general jurisdiction over

17 || Defendants, as Defendaats clearly da not nave subslantial, conunuous or systemali¢ contacls with
(8 Il California The Courr therefore tums 1o the question of whether it has specific jurisdiction over

19 | Defendants.

20
2] | A Purposcful Availment
22 The purposeful availment requirement 1S intended to give notice 1o a nonresident that it is

23 || subject 1o swit in the forum state, thereby proteching it {rom being haled into local courts solely as
24 §f the result of “rundom, fortuitous or arenuated™ contacts over which it had no conwrel  Burger

25 | King. 471 U.S. & 476, World-Wide Volkswugen Corp. v. Woodson. 444 U.S. 286, 297 (1980)

26 || Yahoo! asserts that Defendants' conduct mects this requirement under the “effects test”

27 Y aniculated by the United States Supreme Court in Calder v Jones, 465 U.S. 783 (1984)

28 || (establishing an effects test” for intentional action aimed ar the forum state). “Under Calder

5
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} || personal jurisdiction can be based upon: *(1) inteptional actions (2) expressly aimed at the forum

2 I state (3) causing hanm, the brunt of which is suffered--and which the defendant knows 1s likely 1o

he suffered--in the forum stule.”” Panavision, 141 F.3d at 1321, (guoning, Core-Vent Corp. v.

4 | Nobel Inchustries 48,11 F.3d 1482, 1486 (9" Cir. 1993)  The Court of Appeals for the Ninth

s | Circuit recently elaborated on this “effects” standard, holding that in order 1o satisfy the effects

6 || 1est a plaintff must allege that the nonresident defendant “engaged in wrongful conduct tarceted

7 {| at a planuff whom the defendant knows 10 be a resident of the forum state.” See Bancroft &

8 | Agusiers. 223 F 3d a1 1087 {establishing “express wiming” requirement under effecis test).

9 This Court concludes that Yahoo! has niade 4 sufficient prima facie shawing of

0 | purposeful avaiiment under the effects 1est. Yahoo! alleges that Defendants knowingly have

11 || engaged in actions «tentionally targeied at its Santa Clara headquarers for the express purpose

12 || of causing the consequences of such actions to be {elt in California, including 1) LICRA's “"cease

13 ! and desist™ letter 1o Yahoo!'s Samia Clara headquarters; 2) Defendants’ request of the French

14 | Cowt that Yathoo! be required fo perform specific physical acts in Santa Claru (e.g., re-

15 || engineering af uts Santa Clara-based servers); and 3) Defendanis’ wilization of Un:ted States

16 | Marshals 10 effect service of pracess on Yahoo! in California. Yahoo! further alleges that the

17 | conscious inten: of these ackians was 1o compel it 10 censar “constilutionally protected content on

18 0l its U.S.-based Internct services.” See e g. Banerofi & Masters, 223 F.3d 1082; Lake v Lake,

19 | 817 F.2d 1416 (th Cir 1987) (Cahiforma attorney misrepresented facis in obraimng €x parie

20 | child custady erder from Califomia court, wluch the aitamey then caused 1o be enforced 1n

2} l Idaho; having “purposefully directed” the effect in Idaha, the Califomnie artomney was subject 10

22 F suit here for abuse of pracess although he never entered state).

23 Defendunts correctly point out that in every Ninth Circuit decision to date in which the

24 || eifccts test has been applied, the plaintiff’s cuuse of action has been akin 1o a tart claim or the

25 | defendant’s alleged conduct has been tortious iu nalure. See Myers v. Bennetr Law Offices, 238

20 | F.3d 1068, 1074 (9th Cir. 2001) {applying ef] fects test where plaintff filed action for alleged

27 || violation of the Fair Credit Reponiing Act--but indicating that the particular theary therein was

28 I ~akin 10 invasion of privacy cases under state law-cases .. ."), Bancroft & Masters, 223 F 3dat
4]

Case No 0U-212751

ORDER DENYING MOTION 10 DISMISS
-y C1y




Jun-07-2001 03:30em  From=0'MELVENY & MYERSLLP LAl
Jun-07-03 12:85 /2 +2134308407 T-672  P.008/017  F-088

1 i 1089 (applied effects test where plaintifl sought declaratory judgment of non-dilution and nen-
2 | infringement of mark; howcver, concurring opunon, joined by 1wo aut of three panel judges,

3 || clarified that they imposed jurisdiction only on the assumption that the nonresideni defendant,
through its letter to plainiiff, “engaged i tonious conduct, i e., that they intended to effect &
conversion of .. [plantiff’s] domain name."); Panawision, 141 F.3d at 1321 (noting that *{1}n

4

5

6 1 1ort cases™ jurisdiction can antach under the effects tesi and therefore applicable therein because
7 || plaintiff’s stale and federal trademark dilution claims are “akin to a tost case.™); Cybersell, 130
8

| F.3d a1 429 (refusing to apply effecis test and indicating that effects test was "with respect 1o
y |l inrentional torts directed to pluntiff’); Ziegler v. Indian River County, 64 F.3d 470, 473-474

10 | @ih Cir. 1995) (spplication of purposeful availment prang differs depending on whesher the

11 I underlying claim is a torl or contract clam; §1983 claim more akin 1o tort claim and thus apply

12 | effects 1est); Caruth v. Internationul Psychounalytical Ass'n, 59 F.3d 126, 128,n 1 (M Cir.

13 f 1995) (apply effecis test 1o discrumination claims because the “facts alleged n [plainuff] Caruth’s

14 || complaint sound in ton[}"); Luke, 817 F.2d 1416 (apply effects test where ex-husband brought

15 [l tort action against ex-wife and her anomey based upon conduct inv-ol\'cd n having child

16 I removad from cx-husband’s custody) 3 Defendants therefore argue that the Court may nos apply

17 |l the effects 1est in this case absenl allegations of 10rtious conduct. See Bancrofi & Musters, 223

18 {| F.3d ar 1087 (nouing that personal jurisdiction issue can be challenged again "if following the

19 Ti devclopment of inal it shauld appear that Augusta National [who challenged personal

20 || jurisdiction] acted reasonubly and in good faith to protect its trademark against an inftinger.”)

21 | (cuncurring opwnian), Panavision, 141 F.3d ut 1321; Ziegler, 64 F.3d at 473

22 This Court concludes, however, that the application of the effects test sn the present case
\

23

24 ‘Yaheo! appropriaiely points our that several of the aforementioned cases, as in the

instant action, the plainufts asseited ctaims tar declaralery rehef However, even in such cases
25 I the court generally his concluded or assumed that the underlymny allcgauons sounded tn tart
See, ¢ g . Baucsofi & Masters, 223 F 3d at 1089: Purcvesion. 141 F.3d at 1321{concluding that
dilution of trademark claim was akin 10 a tor1 case); bu! see. Meade Instrumenis Curp. v

27 Rediwarf Sturware LLC. 47 U.S.P.Q2d 1157 (C.D. Cal. 1998) (concluding that defendant’s act
of sending cease 1n desist lctiers 1o plaintiff was sufficient contact with California withowt

28 | explicitly concluding that the undeclying claim sounded in tori).

7
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is fully consistent not only with the ratioale of the 1est bur also with traditional principles of
personal jurisdiction and ntemational law.* While filing a lawsuitin a foreign junsdiction may
be entirely proper under the laws of that jurisdiction, such an act nonetheless may be “wrongful”
from the standpoimt of a court in the United States if its primary purpose or intended effect is 10
deprive a United States resident of its constitutional nghis. Scveral of the cases discussing the
purposelul avaihment have focused less on the characterizarion of the plantiff's cause of uction
than on whether the defendant’s forum-relared acts evidenced mientional, or at the very least
knowing, tTargetng of a forum residen(s) See, e.g, Burger King Corp.. 471 U.S. al 472-477,
Asaht Metal Indusiry Co.. Lul. v. Superior Court of Culifornia, Solano Counly, 480 U.S. 102,
109-113 (1987) (plurality opinion), Bancroft & Masiers. 223 F.3d a1 1087. Proper application of
the test thus appears to require cansideration not only of the nature of the defendant’s conduct
(i.e., whether conduct is wrongful or 1ortious) but also of whether there is "express aiming" of the
conducl, i €., targeling of a forum resident. See. e g., Sinatra v. National Enquirer. Inc., 854 F.2d
1191, 1196 (9" Cir 1988); Panawisian, 14} F 3d at 1321-1322; Bancroft & Masters, 223 F.3d at
1087. The focus on evidence of “express aiming” reflects the basic ranonale of the effects testin
that it assures that u defendant is an notice that it may be subject to suit in the forum state with
respect ta us forum-relaled or lugeted activiues. See Burger King Corp . 471 U.S. a1 472. Inthe
present case, Yahoo! has alleged with particularity that Defendants “purposefully targeted” s

Santa Clara headquariers and thus reasonably could have expected 10 be haled into a California

*The Court could direct Yahoo! to amend its complaint S0 as {0 allege tort claims, see
Caruth, 59 F.3d a1 128 n.1 (applying cffects test even though complaint only asserted
discimination claums because “alleged facis .. could possibly give rise 10 several tart claims
), but such an approach would be disingenuous  Even though Yahoo! doss not allese per se
that Defendamis engaged in torious conduct. the valucs which underlie both 1he effects test und
due process clause i general support a finding of personal jurisdiction here. That the fact paiern
in this case is novel 1s simply a reflection of the mauny new challenges faced by courts which
must apply tradinonal principles 1o the realities of cyberspace. See Lawrence Lessig. Reading the
Canstintion in Cyperspace, 45 Emory L] 869 (Summer 1996).

8
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i | forum in order to defend the Order they obtained from the French Court

(28]

The Court 1s especially mindful that “[g]veat care and reserve should be exercised when
3 | extending our notions of personal jurisdicion into the intemational field.” Asahi Metal, 480 U.S

at 115 (quoting Unued States v. First Natianal City Bank, 379 U.S. 378, 404 (1965) (Harlan. J.,

[V

dissenting). Accordingly, the Court looks 1o the Restalement (Third) of Foreign Relations Law
6 ] §101 eral (1987) (“Restement”), which articulales the limitanons imposcd by inicmational
7 || law upon courts determining whether or nat 10 exercise personal jurisdiction over a foreign
s | defendant. Althoush the Restuement 1s not binding authanty, it does pravide valuable guidance.
9 | Adopting in essence u broad version of the effecis tesy, the Restatement cancludes that a court
10 | muy excrcise jurisdiction aver a person “if at the ume jurisdiction is asserted . . . the person,
11 | whether natural or judicial, had carvied on outside the state an activity having a substantial,
12 I direct, and forcseeable effect within the state, but anly in respect 10 such acuivity.” Restatemen!
V2 (Third) of Foreign Relutions Law §3212)(): yee abo 1d . §3402(c), 403(2](:1). See, Leusco
14 I| Datu Processing Equipment Carp v. Mavwell. 468 F.2d 1326, 1340-1344 (2™ Cir 1972)
1S il (applying effects 1est in intermanonal context); Eskofot A/S v. E I Du Pont De Nemours &
16 | Company, 872 F Supp. 81, 87-88 (S.D. N.Y. 1995) (“personal jurisdicion may be esserted by
i7 Il couns where a foreign corporation, through an act performed elsewhere, cuuses an effect in the
18 || Unitcd Stages.™); Unued Stutes v. Internanional Brotherhood of Teamsters, et al., 945 F.Supp
19 [| 609, 620 (S.D N Y. 1996) (notiny thar it “is an elementary principle of intemationul law that a
20 i court may exercise jurisdiction aver a person” under the effects tesy) (citing Restatement
’ §421(2)(j) and Restarement (Second) of Conflict of Laws §50 (1971)); United Siates v.
22 | Imernanonal Bratherhood of Teamsters, 72 F.Supp.2d 257,262 (S.D. N.Y. 1999) (same); Teresa
23 || Schiller and Siephan Wilske, Juernanional Jurisdiction in Cyberspuce: Which Stares May

24 || Reguluie The Interner?, 50 Fed. Conyn L.J. 1 17 (Dec. 1997) (noting thar while controversies

25 pl
26 *Qbviously, Defendants also reasonably could have expecied to have to appear in a
27 Unuted States court in order to enforce the French Order In this instance, Yahoo!'s declaratory

relief action mercly reverses the position of the parties while addressing the same issues which
28 || would arise were Defendants 1o haing such an enforcement acuion.

9
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2 |} jurisdiction . . .1s increasingly accepted.”).

3

4

B. Arising Out Of

> The second slement of a specific junsdiciion analysis is 3 delcrmination as ro whether the
° pluntif’s claims asise owt af the defendant’s forum-related conduct. As to this element, the

! Court of Appeals for the Ninth Circwil employs a “bul for" test. See Ballard v Suvage, 65 F.3d
? 1493, 1500 (9th Cir. 1993) Accordingly, n the preseni case Yahaoo! must demanstrate that it

’ would have no need for a judicial declaration but for Defendants' forum-related acrivities. See
10 Bunerofi & Masters, 223 F.3d at 1088, This requirement is easily met. Bui for Defendants’

Y x filing and prosecution of the French lawsuit, which in turn was obtained by Defendants’ use of
- K formal pracess in California, Yahoo! would have no need for a declaration that the French Qrder
> is unenfarceable 1 the United States. See, e g.. Lake, 817 F.2d a1 1423 ("the alleged injury to the
lf [plaintitt] urose out of [the defendani-lawyer’s] acis in procuning e €x parne order”).

° Puaavison, 141 F.3d ar 1322 (defendant’s “registration of Panavisici’s trademarks as s own
lf domain names on the Internet had the effect of injuring Panavision in California . But for

Y [defendant’s] conduct, this ngury would nat huve accurred.”); Buncroft & Musters. 223 F3daut
'8 1088 ("But for the jetter 1o NSI, which . .. forced [pluintiff] to choose between this suit and
;: losing the use of its website, it 15 clear that [pluntiff] would have na peed for a judicial
2 H declaration of its right 10 use Wasiers com™).
22

- C. Reasonabhleness

The final requirement for specific junsdiction 18 that the exercise of jurisdicuion be

2 reasonable. For the exeicise of jurisdiction to be reasonable it musi comport with fair play and
- substantial justice. Burger King. 471 U S. w1 476; Buncroft & Musters, 223 F.3d ar 1088. When
2 purposeiul uvailment has been established, Defendanis have the burden of demonstraling

i; “compelling case"” of unreasonableness. Bancroft & Masters, 223 F.3d at 1088. “The

10
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reasonableness deternunation requires the consideration of several specific factors: (1) the exient
of the defendant’s purposcful wnterjection inio the forun state; (2) the burden on the defendant in
defending in the forum; (3) the exient of the canflict with the sovereignty of the defendant’s
staic; (4) the farum state’s jnterest 1n adjudicating the dispute; (5) the most cfficient judicial
resalution of the coptroversy; (6) the importance of the forum 1o the plaintiff's interest in
convenient and effective relief, and (7) the exisience of an altemnative forum.™ /d. No one factor

s dispositive as the Court must balance all seven. Panavision, 141 F.3d at 1322.

(. Puwposefid lterpection

“Even if there is sufficient *interjection” inta the state to satisfy the purposeful availment
prong, the degree of interjection is a factor 10 be weighed in assessing the overall reasonableness
of junisdiction under the reasonableness prang.” Punavision, 141 F.3d a1 1323 (caations
amined). Here, Defendants’ acts were aimed at Yahoo! in California. Defendanis purposefully
secessed Yahoo!'s U.S.-based web site, muuled 3 demand letter 1o Yahoo! in Sunta Clara, used
U.S. Marshals 1o serve Yahoa! i Santa Ciary, and purposefully sought and obtained an order
requiring Yahoao! 10 reconfigure its U.S -based servers, specifically including servers located in
California The purpaseful interjection fucior thus weighs in favor of this Court’s exercise of

persanal jurisdicrion

2. Defendanis” Burden in Luigating

~A defendunt’s burden w1 hugaing in 1he forum is a factor in the ussessment of
reasonableness, bur unless the ipconvenience is so great as 1o constitute a deprivation of due
process, il will not avercome clear justifications for the exercise of junsdic:ion." Id. (cuations
onutied) The Courl recognizes that the burden on Defendanis as non-profit organizalons
organized i France of hiiguting in Califorma 1s ot nvial. However, it does nat appess that
requiring Defendants 1o htigate this pa liculur case in California is constitutionally unreasonable
See . () thas era of fax machunes an discount air travel requiring [defendant] . . . 10 litigate 1n
Cahfornia 1s ot constitulionally unreasanable.”) (cilguans omitted). Defendants may confer
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1 I with their counsel by telephane, fax, and e-mail, apd under this Court's Local Rules may even

2 || make telephanic count appearances. Further, il is hikely that this case will be resolved largely 1f
3 {i not entirely by dispasitive motions addressing issues of law which do not require exiensive fact
4 || discovery wn this forum. Defeadants have made no factual shawing as to the severity of thewr
burden other thai making a generalized reference 10 the financial expense of paricipating in

6 || titigwion in a foreign country and nabing carrectly that the Jurisdicuonal bamer is higher when

7 f the defendunt is not a resident af the United Sttes. See Sinatra, 854 F.2d at 1199 (“However,

8 Il modern advances in commuications and transponation have sigmficantly reduced the burden on
9 || triganng in another country.”). Walker & Zugner Lid. v. Stone Design S.4., 4 F.Supp.2d 931, 940
10 || (C.D.Cal. 1997) ("[d]efendants have nat asserted any hardship beyond the expense of

11 § paricipating in litigation in a foreign country”). Defendants have not demonsiraled that the

12 || burden of litigating the instant case will be so great as 10 constitute & deprivarion of due process.

13
14 3. Conflict With Savereigniy of France
5 Generally, us just noted, a plainu{l secking 10 hale u foreign defendant inte court in the

16 | United States must ineet u “higher jurisdictional threshold' than is required when a defendant s
17 | United States resident. See Core-¥enl Corp , 11 F 3d a1 1484. However, since sovereignty

18 || concems inevitubly arise whenever a United Sulles court exercises jurisdiclion over a foreign

19 | national, this factor is “by no means conirolling,” Bullard, 65 F.3d at 1501 otherwise “it would
20 {l always prevent siut against a foraign national in & United States court.” Gaties Leurjet Corp. v.
21 | Jousea, 743 F.2d 1325, 1333 (9" Cir. 1984). The instant aclion involves only the Linated

22 || question of whether this Court shauld recogmize and enforce a French Order which requires

23 || Yahoo! 10 censor its U.S -based services ta conform to French penal law. While this Court must
24 || and does accord great respect and deference 1o France’s savereign inierest in enforcing the orders
25 |t and judsments of iis coutts, This wnierest musi be weighed against the United States’ own

26 | sovercign interest i protecting the consLiutionu! and statutory rights of its residenis. See. e.g,
37 | Bachchan v. Indic Abroad Publicanens Inc . 585 N.Y.8.2d 661, 665 (1992) (English linel

28 || judument unenfarceable beciuse i Was wantithetical to the protections afforded the press by the
12
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1 | US. Constitution™); Matusewtch v Telnikoff, 877 F.Supp. 1 (D.D.C. 1995) (granting summary

w

judgment in favor of plamuff seeking declaration that English libel judgment was not enforceable
3 || 1n U.S. because the judgment "contrary 1o U.S hibel standards”); Cal.Civ.Proc.Code

4[| §1713.4(b)3) (court need not recognize foreign money judgment based on cause of acuion

(V)

repugnant to public policy of state). For purposes of its jurisdictional analysis, this Count

6 {| concludes that the sovereignty factor weighs in favar of this Court’s exercise of persanal

7 | jurisdiction ©

&

9 4. Califorina’s lntecest in Adpulicaing the Dispute
10 Culiforma has an interest in providing effective legal redress for its residents. Sce Core-
11l Vent, 1) F.3d at 1489; Sinatra, 854 F.2d at 1200; Gordy v. Daily News, 95 F.3d 829, 836 (9" Cir.

12 1 1996). This intcrest appears to be particulurly strong in 1his case in light of Yahoo!'s claim that
13 | s fundamental right to frec expression has been and will be uffected by Defendants’ forum-

14 I related activities. See. ¢ g, Cal.Civ.Proc.Code $425.16 (providing pracedural mechanisim to

15 1 dismiss at an early stage lawsuiis that “chili the vulid exercise the constitutional nghi[] of

16 || freedom of speech”). As noted earlier, Defendants asgue that Yahoo! has suffered no aciual

17 || injury because they have ot sCught 10 enforce the Fiench Order in the U.S and may never seek
18 Il 10 du so. Defendants’ proposed “wait and see” approach, however, only highhights the

19 | importance of Californix’s policy interest in providing & meuns for obtaining declararory relief
20 §| under circumstances such as those presenied here. Many nanons, mclyding France. limit freedom
21 || of expression on the Internet based upon their respective legal, cultural or polinical standards.

22 | Vet because of the global nature of the Internet, virtually any public web site can be accessed by

23 || end-users anywhere in the world, and in theory any provider of Inicmet content could be subject

“Because Y ahoo! 15 sccking equituble relief, thus detenmenation is withoul prejudice 10
ay || Defondanis’ right raise 1ssues related to sovereighly and inlemational comity as un equitable
factor in subsequent praceedings herein-
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1o legal actian in countries which find certain content offensive.” Defendants” approach would

i force the provider 1o wail indefinitely for a deterrninatian of its legal righs, effectively causing
2 many fo accepi potentially unconstitulionat restrictions on their content rather than face
3 prolonged Jegal uncertunty Culiforma’s interest in sdjudicating this dispute thus weighs strongly
* 1 in fuvor of the exercise of persanal jurisdiction
5
6 3. Efficient Resolution
7 This factor focuses on the lacation of the evidence and the witnesses. "It is no langer
8 weighed heavily given the modern advanees in communication and transportation.™ Punavision,
91 131 F3dw 1323, In any event. this factor appears to be neutral in light of the himited amount of
10 || evidence and small number of potential withesses 1n the preseat action. See id
i1
12 6. Canvenient and Effective Relief for Pluintff
13 Tius factor focuses on the importance of the forum to the plaintiff's interest in convenient
14 1| and cffechve relict Yahoo! contends that only 4 United States count has jurisdiction 0
5 adjudicate the question of whether the French Qcder 1s enforceable in the United States.
16 Defendants contend that Yahoo! could have challenged the Qrder’s validity, scope and
17

extratermitonial application in France. The Coun concludes that even if 1t were 10 assume thar
18 fi Yahoo! could chullenge the extraterritorial application of the French Qrder in cither jurisdiction
191 o i both, 1t would hold that this Cowl 1s the more cllicient and cffective forum in which to
cesalve the narvow legal issue in question: whether the French Order is enforceable in the United
Stares in light of the Constitulian and lws of the United States  See, e g., Gutes, 743 F.2d at

22 1334 (“'district cowst in Arizona is more efficient forum to resolve . . interprefations of Anzona

24 *Indeed, there can be little doubt thur most people in the United States, including this
35 || Courl. lind the display and sale of Nuz: propaganda and meniorabilia profoundly offensive.
l However, while this fact muy cause one 10 sympathize with Defendanis’ efforts before the French

206 f Couwst, it 1s immatenal to this Court’s jurisdichional detenmination. As Yahoa! and others have
poiated oul, 4 content restrichion imposcd upon an Internet service provider by a foreign court
just as easily could prohtbil propiotion of democracy, gender equality, 3 p'aniCulat religion or
other viewpaints which have sirong suppar in the United States but are viewed as offensive or

inappropriatc elsewhere.
14
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1 || taw™ than Philippines court). Accordingly, this factor weighs in favor of exercising jurisdiclion.
2
3 7. Alternative Forum
4 The analysis of this factar 15 identicil 10 that of the previaus one. While the parues
s |l disagree as to whether the French Court offers an alternative forum for determining whether the
6 Il French Order is enforceable in the United States, the point is moat in light of the superionty of 2
7 Il United States forum for addressing the limited legal question al issue here.
8
9 8. Baglancing aof Faclors

iv f) [t is clear from the toregoiny discussion that the balance of faciors weighs in favor of this

11 | Coun's exercise of personal jurisdiction over Defendants. The Coun concludes that Defendants
12 || have failed 10 make the “compelling casc” necessary 1o rebut the presumption that jurisdiction 1s

13 || reasonable.

14

15

VG IV. DISPOSITION

17 Accordingly, und good cause therefore appeanng, the motion to dismuss is demied

18 I Defendants shall answer the complaint within twinly (20) days of the date this QOrder is filed.

20 I* IT IS SO ORDERED.

22 || DATED: 8 /ﬂ] /"‘

[ JEREM FOGELA \!
23 Unised States District Judge
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